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Message from Chairman

Yordan Gunawan

Chairman, International Conference on Law and Society 6,
Universitas Muhammadiyah Yogyakarta

Assalaamu’alaikum\WarahmatullahiWWabarakatuh,

In the Name of Allah, the most Gracious and the most Merciful. Peace and blessings be upon
our Prophet Muhammad (S.A.W).

First and foremost, | felt honoured, on behalf of the university to be warmly welcomed and to
be given the opportunity to work hand in hand, organizing a respectable conference. Indeed, this
is a great achievement towards a warmers multilateral tie among UniversitasMuhammadiyah
Yogyakarta (UMY), International Islamic University Malaysia (IlUM), Universitilslam Sultan Sharif
Ali (UNISSA), Universiti Sultan ZainalAbidin Malaysia (UNiSZA), Fatoni University, Istanbul Univer-
sity, Fatih Sultan Mehmet Vakif University and Istanbul Medeniyet University.

| believe that this is a great step to give more contribution the knowledge development and
sharing not only for eight universities but also to the Muslim world. Improving academic quality
and strengthening our position as the procedures of knowledge and wisdom will offer a meaning-
ful contribution to the development of Islamic Civilization. This responsibility is particularly sig-
nificant especially with the emergence of the information and knowledge society where value
adding is mainly generated by the production and the dissemination of knowledge.

Today's joint seminar signifies our attempts to shoulder this responsibility. | am confident to
say that this program will be a giant leap for all of us to open other pathways of cooperation. | am
also convinced that through strengthening our collaboration we can learn from each other and
continue learning, as far as | am concerned, is a valuable ingredient to develop our universities. |
sincerely wish you good luck and success in joining this program

I would also like to express my heartfeltthanks to the keynote speakers, committee, contribu-
tors, papers presenters and participants in this prestigious event.

This educational and cultural visit is not only and avenue to foster good relationship between
organizations and individuals but also to learn as much from one another. The Islamic platform
inculcated throughout the educational system namely the Islamization of knowledge, both theo-
retical and practical, will add value to us. Those comprehensive excellent we strived for must
always be encouraged through conferences, seminars and intellectual-based activities in line with
our lullaby: The journey of a thousand miles begin by a single step, the vision of centuries ahead
must start from now.

Looking forward to a fruitful meeting.

Wassalamu’alaikumWarahmatullahiWabarakatuh



Foreword

Trisno Raharjo
Dean, Faculty of Law, Universitas Muhammadiiyah Yogyakarta

Alhamdulillah all praise be to Allah SWT for his mercy and blessings that has enabled the
FakultasHukum, UniversitasMuhammadiyah Yogyakarta in organizing this Inaugral International
Conference on Law and Society 6 (ICLAS 6).

This Conference will be providing us with the much needed academic platform to discuss the
role of law in the society, and in the context of our two universities, the need to identify the role
of law in furthering the progress and development of the Muslims. Muslim in Indonesia and all
over the world have to deal with the ubiquity of internet in our daily lives life which bring with it
the adventages of easy access of global communication that brings us closer. However, internet
also brings with it the depraved and corrupted contents posing serious challenges to the moral
fabric of our society. Nevertheless, we should be encouraged to exploit the technology for the
benefit of the academics in the Asia region to crat a platform to collaborate for propelling the
renaissance of scholarship amongst the Muslims.

This Conference marks the beginning of a strategically planned collaboration that must not be
a one off event but the beginning of a series of events to provide the much needed platform for
networking for the young Muslim scholars to nurture the development of the Muslim society.

UMY aims to be a World Class Islamic University and intend to assume an important role in
reaching out to the Muslim ummah by organising conferences hosting prominent scholars to
enrich the develompment of knowledge. This plan will only materialise with the continous sup-
port and active participation of all of us. | would like to express sincere appreciation to the
committee in organising and hosting this Conference.
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The Urgency of Strengthening the Regulation
And the Implementation of Musharaka
Mutanagqishah Financing on Islamic Banking in
Indonesia

ISTI'ANAH ZA" AND FALAH AL GHOZALI?
'Faculty of Law, Universitas Sebelas Maret Surakarta.istianahzainal@yahoo.com,
2International Centre for Law and Sharia Studies, Faculty of Law, Universitas Muhammadiyah Yogyakarta,
falahalghozali@windowslive.com

ABSTRACT

MusharakaMutanagishah financing (MMQ)) is a financing partnership based on the principles of
Musharaka or syirkah, with the characteristics of assets ownership or capital of one of the parties (syarik)
continue to decline gradually due to purchases made by the other parties. MusharakaMutanagishah financ-
ing is relatively new. It has many advantages over other types of financing schemes. However, the regulation
and its implementation in Indonesia are still not optimum. The paper aims to analyze the weaknesses of the
regulation and the implementation of MusharakaMutanagishah financing in Indonesia. The result shows
that there are some weaknesses of the regulation related to the MMQ financing, as follows: First, the
regulation governing MMQ) needs to be completed by the government. Second, in term of language, the
regulation should follow the principle of legal drafting. Third, in some ways, there are conflicts of law in the
regulation of MMQ) in Indonesia. Fourth, MMQ financing is only regulated in the Fatwa of National
Sharia Board, Indonesian Ulema Council (MUI). Furthermore, the implementation of MMQ financing
in Indonesia has not been ideal yet, since some criteria cannot be reached, namely: First, not all Islamic
Banking offers MMQ) financing products. Second, the interest of customers to MMQ financing is still low.
Third, the implementation of MMQ financing cannot contribute in the improvement of the social-economy
productivity. MMQ Financing can be optimally realized with some strategic steps, i.e: amendment of MMQ
financing provision is needed and continued with dissemination to the public and stakeholders. The
government should strengthen the Sharia Banking capital by allocating in the state budget. Last but not
least, the spirit (ghirah) from Muslims to do the Islamic teachings as a whole (kdfah), freeing themselves from
the usury system in their economic activities.

Keywords: strengthening regulation and implementation, musharakamutanagishah financing, Indone-
sian Islamic banking

I. Introduction

Musharakamutanagishah financing (MMQ) is a financing partnership based on the principles
of Musharaka or syirkah, with the characteristics of assets ownership or capital of one of the
parties (syarik) continue to decline gradually due to purchases made by the other parties.! In other
terms, MMQ financing also called as diminishing musharaka, because the ownership of assets of
one of the parties has continued to decline as a result of the purchases made by the others, and
at the end of agad, ownership of one of the parties will move to the other parties. MMQ financing
is financing partnership, in this case the bank participated as a financial partner and Islamic Bank
just take a part of the capital of musharaka, while another part of the capital investment is the part
of the customer.

The capital of the Islamic banks is usually far greater than the capital invested by the customer.
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In the implementation of MMQ financing, it should be clearly defined about the profit-sharing
ratio between the bank and the customer. Likewise, should be clearly defined the amount of
installments to be paid by the customer to the bank, which is also the repayment of the funds
invested by the bank. Through this way, part of the bank’s capital will progressively reduce so that
in the end the customer will become the full owner of the asset/project which is the object of the
cooperation.

In Indonesia, MMQ financing is a form of financing that is relatively new compared to other
forms of financing which is operated by the Islamic Banking. MMQ financing is not widely
known to the public, many of them not even the human resources in Islamic banking, has a good
understanding of this type of financing.

In other countries such as Malaysia, MMQ financing is quite long enough to be implemented,
especially in Islamic home financing products. Haron and Shanmugam? stated that the products
of Islamic home financing are the very competitively banking products for Islamic banks. Islamic
home financing industry is very promising. There are two reasons, namely first, the financing
products are generally approved by Sharia Scholars to advancelslamic financing concept which
rules out the interest rates, uncertainties and other elements of fraud. Instead of conventional
home loans which based on the interest rate regime, and regarded as contrary to the philosophy
of Islamic business.

Interest rate products are extremely prohibited in Islamic home financing because it creates
social injustice. The products of Islamic home financing are supposed to be acceptable to the
customer of Islamic bank. Second, the products of Islamic home financing are based on a number
of Sharia principles, that is, baibithamanajilandMusharakamutanaqishah.

However, in operating these products, one bank with another has their own way depending
on the policy of the related Islamic bank. Amin et al (2012)* gives an example, Bank Islam
Malaysia Berhad (BIMB) and Public Islamic offering home financing products based on
baibithamanaijil. The first bank offers a holiday payment* for home financing using baibithamanayjil,
while the second bank does not do so. This explains why each Islamic bank has a competitive
advantage in attracting new customers while retaining existing customers.

Newell and Osmadi® stated that Islamic finance is becoming more popular in many countries.
This is shown by the diversity of financial products of sharia-compliant as well as increased
demand for investment opportunities that is in accordance with Sharia to Muslim investors in the
Middle East and Asia, among others operationalized based on musharakamutanagishah.

BaiBithamanAjil (BBA) is one attempt to provide Islamic-based home financing products. This
concept is widely used by financial institutions in Malaysia. According to Rosly®, BBA is based on
the concept of selling by installments where the bank buys the house and then sell it to customers
ata price covering the profit margin. Banks earn profits determined in advance on the property. In
turn, clients are required to pay a sum of money that has been set up to the expiry of the
agreement. It's the same with debt financing resulting in high costs and posing a burden on the
family finance.

The critics to the concept have alleged that the existing BBA in Malaysia is not in accordance
with the principle of Sharia, since the bank does not share the risk of ownership and does not take
responsibility for the property. Relying on the interest to determine the profit margin is contrary to
the concept of “free interest’. The concept of musharakamutanaqishah or Diminishing Partnership
(DP) was introduced to address the criticism over the BBA.

Usmani’ DP models are based on practices that already carried out by the Islamic Cooperative
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Housing Corporation (ICHC) in Toronto, Canada which was established in 1981 to prevent the
Muslim community from usury. This model is based on the equity model which is different from
the model of traditional mortgage-based debt. The DP focuses on the purchase of property shared
between customers and banks. There are four sections in the contract. First, the customer entered
into a partnership (musharaka) with the concept of “Shirkah-almilk” (joint ownership) with the
bank (Usmani, 2007). Customers pay, for example, 10% of down payment, the bank was paid an
advance of 90%.

Second, the customer has promised to buy the unit. Third, the bank divest its shares amounted
10 90% in the ownership of the house to the customer with the concept of jjarah (leasing), which
set the rent and the customer agrees to pay the rent to the bank in exchange for use of the
property. Periodic rental amount will be shared between the bank and in accordance with their
own percentage. Lastly, customers pay off part of the 90% of ownership by purchasing all of the
remaining shares until the bank was actually owned by the customer. Bank co-owns and bears
responsibility on the property until the loan amount has been fully carried out by the customer
and the customer takes over the ownership of the property.

The DP concept is in line with Sharia and encourages the spirit of Islamic banks with emphasis
on the welfare of people and society (Ahmad, 2000; Siddiqui, 2001; Rosly and Grill, 2003).
Because the DP relies on for profit and loss sharing and not on debt as the BBA, and the DP is
considered not to cause trouble and losses on customers. Banks have and bear responsibility over
the property up to the amount of financing is fully completed and the customer takes over the
ownership of the property. This is in accordance with the principles of Islam which requires the
seller has the goods and takes responsibility before selling it to buyer. The use of rental fee for the
cost of interest, however can also cope with the criticism addressed to the BBA.

The main difference between DP and BBA is that the customer does not owe the bank for a
long time and the basis for setting the rent is the value of the property. No interest is allowed in
Islam. The DP is also flexible and customers can discount the house by buying faster by paying off
a part owned by the bank.

MMQ financing is initially one of various types of financing that is absolutely very beneficial,
both for the Islamic banking, as well as the customer. In MMQ financing, the magnitude ratio can
be changed, depended on the situation at hand, for example, depending on the situation of
economic growth, inflation, exchange rate and so forth.

[tis not so in other types of financing that is imposed on the Islamic Bank. For Islamic banking,
this phenomenon is certainly provide benefits without having to operationalize its own capital of
the bank and can be a way out in the Islamic banking when facing difficult situations as a result
of the economic crisis. Islamic Banking can also develop business activities that are more varied
and applying the teachings of magashid ash-Sharia in the business, not just for profit, but also can
contribute to the welfare of the society and the customer treats equitably.

For customer, MMQ financing is also considered quite beneficial for customer to meet its
economic needs as well as to develop economically productive activities by the guidance of
religion and at the end of the agreement (contract), the customer can have the object of the
contract in a way that is easy, namely by buying capital owned by Islamic Bank in installments.
The implementation of the agreement is also commonly performed in quite a long time, so that
the customer is not too heavy to make payments in installments. MMQ financing also considered
more in line with Islamic principles and in line with the purpose of the convening of Sharia
banking (maqashid ash-Sharia).
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Anwar® considers that the concept of MMQ financing has Islamic identity that reflects the
philosophy, values and perceptions of Islam such as promoting the welfare of individuals and
communities. In support of this view, Kuran® said that the purpose of Islamic banking is to
strengthen the Islamic identity.

MMQ financing is a type of financing that has many advantages over other types of financing,
but the regulation and implementation in Indonesia until now has not been realized optimally, so
it requires various strengthening measures. This paper intends to study the various regulatory
weaknesses and constraints in the implementation of MMQ financing in Indonesia and offers a
strengthening solution.

Il. Discussion

a. MusharakaMutanagqishah Financing Characteristics

Development of Islamic transactions based on MMQ happens for two contracts that are ex-
ecuted in parallel. First, the customer and the bank do musharakacontract through equity partici-
pation in the management of a business that will be profitable. It is indicated clearly as syirkahamwal,
the two sides include the capital in an amount not to be the same. Second, customers do business
with joint capital and the results of operations are divided according to the agreement between
the bank and the customer. Additionally, the customer buys bank-owned capital goods in install-
ments so that the capital owned by the bank in the syirkah gradually reduced. The reducing of
capital bank, that's so called mutanagishah.

MMQ financing is a derivative of musharaka contract, so that all the provisions are applicable
to the musharaka contract will automatically applies to MMQ financing agreement. Other terms
are also commonly used to refer to the MMQ financing is musharakamumtahiyyah bit tamlik,
which means cooperation between a number of syarik (in this case the customer and the bank) to
include a property to be used as venture capital, and venture capital of syirkah are then purchased
by the customer gradually, so until the appointed time, the ownership of the bank'’s capital runs
out and the whole venture capital of syirkah belongs to the customer, that's when actually syirkah
ends. Thus it is called as musharakamumtahiyyah bit tamlik because of the ownership status of
joint venture capital at an agreed time belonged to the syarik (the Customer) in full.”Dusuki and
Abozaid describe Funding MMQ as:™

“Musharakamutanagishah is one of the equity-based models of financing in Islamic microfinance

scheme. Argue that the provision of equity based financing by Islamic financial institutions

will facilitate toward achieving the Islamic socio-economic objectives include social justice,
economic growth and stability efficiency.”

As Bendjilali, Khan and TagiUsmani expressed opinions related MMQ financing with the fol-
lowing statement'2:

“Islamic scholars are basically in agreement on the implementation process of
musharakahmutanagishah. For example, agreed that the musharakahmutanagishah can help
people to rely less on other financing facilities such as the Bai-Bitthaman-Ajil, Murabahah etc.
Islamic scholars agree that musharakahmutanagishah is best implemented for house or ma-
chinery financing where both assets can be leased out according to agreed rental. Joint own-
ership of a house or asset is accepted by all schools of Islamic figh since the financier sells its
share to the client”.
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The fatwa of National Sharia Board, Indonesian Ulema Council (DSN-MUI) No. 73/DSN-MUI/

I\V/2008 on musharakamutanaqishah stated that actually musharakamutanagishah is allowed.™
MMQ financing has special characteristics that distinguish it from other financing models in

Islamic banking. The main character of MMQ financing products are as follows:

1) Hishshah (portion), the business capital of the parties must be expressed in the form of hishshah
which is divided into a number of units of hishshah.

2) Constant, the total nominal amount of capital stated in the hishshah should not be reduced
during the contract takes effectively.

3) Wa'd, Islamic banks pledged to divert commercially and gradually the whole hishshah to the
customer.

4) Intigal al-milkiyyah, namely every money deposit by the customer to Islamic banks, with the
value of an amount equal to the value of the units of hishshah, as sharia is declared as a
diversion unit of hishshah of Islamic banks commercially to the customer, while the amount of
the value is more than the value of the unit of the hishshsah, expressed as the results-sharing
which are being the rights of the Islamic banks.

Hishshah is one of the main characters of MMQ financing. MMQ venture capital must be
expressed in the form hishshah, which is divided into units of hishshah. For example, if a bank
business capital is IDR 80 million, and from the customer is IDR 20 million, the venture capital of
syirkah is IDR 100 million. If each unit of hishshah agreed worth IDR 1 million, the venture capital
of syirkah is 100 units of hishshah. Venture capital has been revealed in the hishshah should not
be reduced during the contract applies effectively.

The statement in the form of hishshah required the following reasons: 1) Venture capital of
syirkah of each syarik must be combined in such a way, that of mixing into an asset of syirkah and
should not be sorted out. 2) For the sake of diversion, hishshah which has become an asset of
syirkah are then broken down into units of hishshah as a way to facilitate the transfer, as is done
in the securitization process. 3) As an illustration of the implementation of musharakamutanagishah,
when capital of syirkah has been used for business activities in the form of home or property, then
for the customer’s payment in installments to the bank, concluding the ownership of customers
increasingly to be more dominant and the ownership portion of Islamic banks will be on the
wane.™

The objects of MMQ financing must be agreed upon and set forth clearly, which include: 1)
The term of delivery of the object. 2) The quantity and quality of the object. 3) The availability of
the object, ie, most of the objects if in the form of building/physical must already exist at the time
of the contract, even if the overall delivery is done in the future according to the agreement.®

MMQ products can be applied in the form of the productive and consumptive financing,
though the real expectation is to develop and increase the productivity of the economic efforts.
This type of financing can be applied to financing vehicles, and financing of residential property,
flats, the home store (shop), home office, apartments and condominiums.

b. The Urgency of Strengthening the Regulation of MMQ) Financing In Indone-

sia

Regulation concerning on MMQ financing in Indonesia in substance is still too minimal, so as
alegal umbrella, the operational of MMQ has not been sufficient yet. The legal basis that had
been used as guidance in implementing the MMQ financing is only the Fatwa of National Sharia
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Board (MUI) or DSN MUI No. 08/DSN-MUI/IV/2000 which regulates musharaka financing in
general and DSN MUI No. 73/DSN-MUI/X1/2008 on the musharakamutanagishah financing. DSN
No. 73/DSN-MUI/X1/2008 was then followed up with MUI Decree No. 01/DSN-MUI/X/2013 on
the Guidelines for the Implementation of MMQ.

The Fatwa of MUI No. 08/DSN-MUI/IV/2000 governing the musharaka financing is generally
only includes the notion of musharaka, the argument underlying the musharaka financing, the
provision of the contract, the provisions regarding the parties do syirkah, syirkah object and the
provision of operational costs and disputes.

The MUI Fatwa No. 73/DSN-MUI/XI/2008, which is the legal umbrella of MMQ financing,
also just set five things, namely general provisions, legal provisions, contract provisions, special
provisions and closing.The MUI Fatwa DSN is confirmed that, first, the akad of MMQ consists of
theakad of syirkah contract and the akad of bai/sale-purchase.

Second, the syarikrelevant provisions, in the form of guidance that syarik obliged to include
assets to be used as working capital, and labor agreements in deed, syarik entitled to make a profit
based on the agreed ratio at the time of the akad syarik bears the advantage according to the
proportion of capital; syarik obliged to promise to sell the entire of its hishshah gradually, and
other syarik obliged to buy it. Sale and purchase is done according to the agreement and after the
entire process of buying and selling, the entire hishshah of Islamic banks turned to other syarik/
customers.

Some of the specific provisions set out in the DSN MUI No. 73 Year 2008 were minimal
substance as follows: first, MMQ asset can be leased (jjarah). Second, if the MMQ asset be the
object of jjarah, then syarik or customer can hire these assets with a value of ujrah (lease) based on
the agreement; third, the benefits of these efforts are divided according to a ratio agreed in the
akad, while the loss-sharing should be based on the portion of capital/ownership; benefit of
nisbah follows the proportion of capital/ownership as agreed by the syarik.

Then the fourth, grade or size of the part/portion of musharaka asset ownership of the syarik/
bank reduced due to payment by syarik/customer, must be clear and agreed upon in the contract;
fifth, the acquisition cost of the MMQ asset would be borne jointly, while the cost of transfer of
ownership into the buyer’s expense. In closing provisions, the Fatwa of MUl is set for dispute
settlement, namely any disputes between the parties, the settlement of disputes carried out by the
legislation in force and according to the principles of sharia.

If the Fatwa of MUI No. 08/DSN-MUI/2000 on musharaka financing, compared with DSN
Number 73 Year 2008 on musharakamutanagisah, then the Fatwa No. 73 Year 2008 positioned as
lexspecialis derogate legigenerali against the Fatwa of MUI No. 8 Year 2000. However, if exam-
ined in depth, the Fatwa of MUI No. 73/DSN-MUI/XI/2008 is actually more repeat the provisions
already made in the Fatwa of MUI No. 8 Year 2000, while regulations that specifically regulate the
MMQ is just a few only.

Therefore, understanding and interpretation of the community towards the rules on MMQ is
very diverse, so as to overcome these problems later on November 4, 2013, the DSN MUl issued
Decree No. 01/DSN-MUI/X/2013 on Guidelines for the Implementation of MusharakaMutanagishah
Financing Products. This decision is not a new Fatwa, but is intended to clarify the Fatwa of MUI
No. 73/DSN-MUI/X1/2008. The decision therefore is not framed in the form of Fatwa or even
Fatwa Modification.

In the Consideration considers, the Decree referred to affirm that the DSN-MUI No. 73/DSN-
MUI/X1/2008 on MusharakaMutanagishah understood vary by community, including practitioners



PROCEEDINGS INTERNATIONAL CONFERENCE ON LAW & SOCIETY . . . . . . . . . . . . . . . . . ..

of Islamic financial and financial services authority, which can cause unevenness implementation
in financial products and banking sharia. Though, society requires clear and certain guidelines to
implement the Fatwa regarding the MMQ.

MMQ financing regulation is basically in term of legal drafting is too complicated and difficult
to understand by the common people. It was recognized in the DSN MUI Decree No. 01/DSN-
MUI/X/2013. However, the issuance of Decree DSN-MUI No. 01/DSN-MUI/X/2013 as the rule of
a technical nature, it is also not enough to help providing a clear picture of the rules governing the
MMQ financing, so that in February 2016 the Financial Services Authority felt the need to publish
Standard Products of MutanagishahMusharaka Financing Book, in order to provide clearer and
more detailed guidance to the public. In substance, the various provisions governing the MMQ
financing used too many languages that are less familiar, difficult to digest and it indeed results to
multiple interpretations.

Indonesia has laws that specifically regulate the procedure of forming legislation, namely Act
No. 12 Year 2011 on the Establishment of Legislation. Article 5 of the Act confirmed that in
shaping the legislation should be based on the principle of formation of the legislation that is
good, which further stated in letter f, namely the clarity of the formulation. Elucidation of Article
5 letter f outlines that the reference to the principle of the clarity of the formulation is that any
legislation must meet the technical requirements of the preparation of legislation, systematize,
the choice of words or terms, as well as the legal language that is clear and easy to understand so
as not to cause a wide range of interpretation in its implementation.

In the content, the regulations governing the MMQ financing also not meet the legal needs of
the rapidly growing community. For instance, there has been no way out related to the ban on
Islamic banks in issuing debt acknowledgment, nor are the rules relating to the procedures for
putting a security interest in the transfer of ownership. Then the rules concerning on the akad of
MMQ consisting of two akad, namely akad of syirkah and akad of bai (sale and purchase), even
three akad in terms of the object of the contract are hired by the customer itself, there is no
regulation that answers questions about should least two or three such akad formulated into one
akad, for making the operation easy.

The problem of incomplete regulations governing the MMQ financing also be recognized and
be the legal issues in the Standard Products of MutanagishahMusharaka Financing Book stating
that the Fatwa of MUl is not yet adequate regulating the substance of the agreement required by
the notary and Islamic banks as well, so the clause of the agreement used by the notary still refers
to the full concept of the conventional banking.'®

In some cases, a controlled substance under the technical regulations also seems inconsistent.
An example is the provision which confirms that the object of MMQ financing should be vested
in the customer directly on the approval of Islamic banks/Sharia Financial Board as stipulated in
the MUI Decree No. 01/DSN-MUI/X/2013, this provision is actually not set on the Fatwa of MUI
No. 73/DSN-MUI/X1/2008. If the function of MUI Decree No. 1 Year 2013 is to further clarify the
Fatwa of MUI No. 73/DSN-MUI/2013, then in the MUI Decree should not be created new rule,
and vice versa if such new rule was necessary for the perfection of the regulation of MMQ, it
should also stipulated in the regulations framed ‘Fatwa’ and is not in the frame of the Decree that
is technical in nature.

If it viewed as a hierarchically, regulations governing the financing of MMQ is also not ideal
yet because it has not placed yet in the position as stipulated in Article 7 of Act No. 12 Year 2011.
Article 7 paragraph (1) of the Act stated that the type and hierarchy of legislation consists of:
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a.  The 1945 Constitution of the Republic of Indonesia
People’s Consultative Assembly Decree
Law/Government Regulation in Lieu of Law
Government Regulations

Presidential Regulations

Provincial Local Regulations, and

District/Municipalities Local Regulations.

@ ~p o0 o

Paragraph (2) of Article 7 of the Act No. 12 Act Year 2011 explicitly stated that the legal force
of legislation is in accordance with the hierarchy as referred to in paragraph (1).

In connection with this, the Fatwa of MUI as principal regulation governing the MMQ, has
many questions on the strength of its law. Chairman of the MUI, K.H. Ma'ruf Amin stated that
Fatwa of MUl is not a positive law that can be the basis of the regulation. But the Fatwa of MUI
is a living law as like as sharia economic law. K.H. Ma'ruf Amin wanted such Fatwa can be
upgraded to the Act in order to have binding force for the entire nation."”

Indonesian National Police Chief, Police General Tito Karnavian also found that Fatwa of MUI
is not a positive law, so it cannot serve as a legal basis for issuing further rules's, Meanwhile,
Chairman of Muhammadiyah, BusyroMugoddas confirmed that the Fatwa of MUl is a positive
law. BusyroMuqgoddas stated that law there are four, one of which is the religious law and the
Fatwa issued by MUl are religious Fatwa | mean, so the Fatwa of MUl is a positive law.'

Opinion on the legal position of the MUI Fatwa also stated by AgusRiewanto, which states
that the positive law is a law made by the state official institutions under Article 20 of the 1945
Constitution of the Republic of Indonesia, is by the Parliament and the Government and is imple-
mented by the legal apparatus and bureaucracy.

AgusRiewanto argued that in the concept of a constitutional state should not be any other
applicable law, other than the legal procedure of preparation set forth in Article 20 of the 1945
Constitution, whereas the regulations made outside the state institutions cannot be recognized
valid and cannot be used as the basis for the legal apparatus and bureaucracy in taking legal
action on behalf of the state. In this connection AgusRiewanto considered that the MUI Fatwa is
not a positive law. MUI Fatwa position in the context of the country according to law is simply an
informal law that has no binding and sanctions.?

Position and power of the MUI Fatwa, in the perspective of legislation can be assessed based
on Act No. 12 Year 2011 on the Establishment of Legislation. Article 7 of the Act referred to, as
already noted above, including seven types of legislation in the hierarchy. However, in Article 8 of
Act No. 12 Year 2011 outlining the status of the various rules that are not included in the hierar-
chy, namely in paragraph (1) affirmed that the type of legislation other than those referred to in
Article 7 paragraph (1) includes rules established by the People’s Consultative Assembly, House of
Representatives, Regional Representatives Council, the Supreme Court, the Constitutional Court,
the State Audit Board, the Judicial Commission, Bank Indonesia, the Ministers, the Agencies, the
Bodies or Commissions that is equivalent.

Then, it should be established by law or government at the behest of the Act, the House of
Representatives at Province, Governor, the House of Representatives in District/City, Regent/Mayor,
Head of Village or its equivalent. Then in paragraph (2) of Article 8 affirmed that the legislation
referred to in paragraph (1) recognized and binding legal effect as long as ordered by legislation
that is higher or established by the authority.
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The MUI Fatwa governing the subject of Islamic banking have binding legal force and be
recognized as the birth of the MUI Fatwa in the field of Islamic banking ordered by Act No. 21
Year 2008 concerning on the Islamic Banking. Article 26 paragraph (1) says that the business
activities referred to in Article 19, Article 20 and Article 21 and/ products and services of sharia,
shall be subject to Islamic principles. In paragraph (2) states that Islamic principles referred to in
paragraph (1) will be formulated in fom of Fatwa by the Indonesian Ulema Council (MUI). This
Article 26 paragraph (2)basically gives binding force to the MUI Fatwa in the field of Islamic
banking.

However, in paragraph (3) Article 26 also confirmed that the Fatwa referred to in paragraph (2)
shall be set forth in the Regulation of Bank of Indonesia (since the promulgation of Act No. 21
Year 2011 on the Financial Services Authority, Bank of Indonesia Regulation is transformed into
the Regulation of Financial Services Authority). The provision is very clearly shows that Article 26
paragraph (3) has mandated that the MUI Fatwa forth in the Regulation of Bank of Indonesia/
Regulation of Financial Services Authority. However, in reality, quite a lot of MUI Fatwa which is
not followed by Bank of Indonesia Regulation and the Regulation of the Financial Services Author-
ity, including the financing of musharakah and musharakamutanaqishah.

Therefore, maintain the authority of the MUI Fatwa, then the compliance of MUl and Finan-
cial Services Authority of the order of the Article 26 paragraph (3) on Islamic Banking Act must be
enforced. However, a violation of the rules of law is a behavior that inappropriate to left.

In connection with the explanation above, the financing arrangements for the MMQ is still not
comprehensible in substance and is not in accordance with the rules of Islamic Banking Act, so it
is necessary to strengthen to be more ideal and has the power and legal certainty. MMQ regula-
tions governing the financing would be ideal if the principal provisions stipulated in legal um-
brella framed as Act. Certainly, not actually to be in the law that specifically regulates the MMQ
financing, but it is enough to be accommodated in the legislation governing the Islamic Banking
in general, for example, contained in an Amendment of Law No. 21 Year 2008 concerning on
Islamic Banking, which at this point, the existence of the law has to be modified to suit with the
development of society.

c.  The Urgency of Strengthening the Implementation of MMQ Financing In

Indonesia

Regulation which is not ideal of course also affects operational practices. Implementation of
MMQ Islamic bank financing or worksheets can also be said is not capable of running both as
expected. It can be seen from some indication as follows: First, the percentage of public interest
against MMQ financing is still very low. In the records of the FSA, the data in December 2015,
musharaka financing realization (which is the parent of MMQ) recorded only has its share of
28,50% of the total of Islamic banking financing. While the MMQ financing is just accounted for
15% of the overall realization of musharaka financing. The MMQ financing supposed to be the
flagship products of Islamic banking because it has very different characteristics to conventional
bank products.

Second, in the general practice of MMQ financing, the customer does not use the object of
financing as a means of doing productive business but is used to meet the needs of residential
houses. While the original purpose of the implementation of the MMQ financing is to increase
the economic productivity of society. This can be seen for example on the MMQ financing of
Bank Muamalat, which operationalize MMQ financing on financing for Housing Loan (KPR) of
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MuamalatiB or KPR iB at Bank SyariahMandiri.

Home as the object in the Housing Loan (KPR) of MuamalatiB financing is the fulfillment of a
means of living, not as a means of business activities. Implementation mechanisms of KPR iB
financing done by participation of joint capital between the bank and the customer with the
portion as mention in the agreement (usually the bank’s capital is greater than the customer),
then the customer buys a bank-owned capital by way of installments. Furthermore, the object of
financing in the form of the house rented by the customer itself, and the rental money over the
object of joint venture between the bank and the customer divided by agreement or divided
proportionally according to the amount of capital, and after the customer pay the installments in
keel, the house which was the object of MMQ, the ownership changed fully belongs to the
customer.

Third, the implementation of the MMQ financing can just be realized for the fulfillment of any
form of residential property. Though in theory, MMQ financing could be applied to vehicle financ-
ing, home stores, business flats, houses offices, apartments, condominiums or other business in
accordance with Islamic principles.From some indications as noted, it is understandable that the
implementation of the MMQ financing has not been able to run properly.

From the discussion, then we could conclude that the regulation governing the financing of
MMQ is necessary to strengthen, because some of the following: First, Substantially is not com-
plete yet and therefore need to be refined to reflect the changes and social needs. Then, the
regulation of the MMQ financing also still use language that is complex and difficult to be
understood by ordinary people, so it needs to be formulated in accordance with the rules of legal
drafting, and in some ways, there are content that is still not synchronized between the one term
with another term, so that it is necessary doing alignment.

Second, hierarchically, if the review is based on the theory of the hierarchy of legislation in
force in Indonesia, the regulations governing the financing of MMQ still occupies a weak posi-
tion, because it is regulated by MUI Fatwa. Islamic Banking Law mandates for MUI Fatwa poured
into FSA regulation has not been fully complied with. The regulation on the financing of MMQ
would be ideal if it is poured in the frame of law, even though the legal source of the content of
the law still has to refer to the MUI Fatwa.

Implementation of MMQ financing in Indonesia has not been able to run optimally, with the
indication: First, not all Islamic Banking provides financial services of MMQ. Second, the interest
of customers towards the financing of MMQ is still low. Third, the implementation of MMQ
financing is more dominant used to meet the financing needs of the consumer so that the MMQ
has not been able to contribute in improving the productivity of the economy.

MMQ financing in Indonesia actually can be realized more optimal if it is taken strategic steps
as follows: first, necessary to improve regulations governing the financing of MMQ. Secondly, it
is necessary to conduct a massive socialization, in order to be understood by all stakeholders.
Thirdly, there should be a legal breakthrough which did not deviate from the principles of sharia
to eliminate any technical obstacles of its operational to make it financing more attractive MMQ
Islamic banking industry and the Customer. Fourth, the need of the high religious consciousness
(ghirrah) from the Muslims to implement the teachings of Islam as a whole (kaffah), and also
freeing themselves from the usury system in developing productive economic activities.

Based on the theory of Magashid Ash-Sharia, MMQ Financing should be able to provide the
greatest benefit to mankind, since the purpose of the revelation of the true Islamic sharia is to
realize human welfare and happiness both in this world and in the hereafter. Based on this theory
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all the obstacles encountered either in regulation or in operation can be solved aand find the
solutions. In theory of Maqashid Ash-Sharia, there are rules of figh which states "Al-
haajatuqodtanzilumanzilataadloruuroti”, namely that a need can occupy the position of emer-
gency. Then the principles of fighin muamalah also confirmed that “Al-ashlufilmuaamalaati al-
ibaahatuillaanyadulladaliilualaatahriimihaa” namely that essentially all forms of muamalah could
be made unless there is proof (dalil) that forbids it.

MUI as an institution that is mandated to issue a Fatwa, need to find a solution to the
obstacles encountered in the implementation of the operations of Islamic banking, including
MMQ financing, so that the Muslims can meet its economic needs comfortably, without the
burden of misgivings due to imperfect rules and regulations that should have to be the guidelines.

lll. Conclusion and Recommendation

a. Conclusion

Based on the discussion as described above, it can be concluded that actually, the regulations
governing the financing of MMQ is necessary to strengthen, because some of the following: First,
Substantially is not complete yet and therefore need to be improved, the regulation of the MMQ
financing is also still a lot of languages which are complicated and difficult to be understood by
ordinary people, so it needs to be formulated in accordance with the rules of legal drafting, and
in some cases the regulations on MMQ financing still there is a content seems inconsistent so
needs to do the alignment. Second, hierarchically, the regulations governing the MMQ financing
are still weak, because it is requlated by MUI Fatwa.

The MUI Fatwa governing the financing of MMQ has not set forth in the Regulation of the
Financial Services Authority as mandated by the Islamic Banking Act. The regulation of MMQ
financing would be ideal if it is poured in the frame of law, although the legal source still has to
refer to the MUI Fatwa which serves as the main source of law.

The implementation of MMQ financing in the Islamic bank can also be said that it has not
been able to run properly in accordance with the expectation with some indication as follows:
First, the percentage of public interest against MMQ financing is still very low. Second, generally
in practice of MMQ financing, the customer does not use the object of financing as a means of
doing productive business but is used to meet the needs of residential houses. Third, the imple-
mentation of the MMQ financing can just be realized for the fulfillment of any form of residential
property. Though in theory, MMQ financing could be applied to vehicle financing, home stores,
business flats, houses offices, apartments, condominiums or other business in accordance with
Islamic principles.

MMQ financing in Indonesia actually can be realized more optimal if it is taken strategic steps
as follows: first, necessary to improve regulations governing the financing of MMQ. Secondly, it
is necessary to conduct a massive socialization, in order to be understood by all stakeholders.
Thirdly, there should be a legal breakthrough which did not deviate from the principles of sharia
to eliminate any technical obstacles of its operational to make it financing more attractive MMQ
Islamic banking industry and the Customer. Fourth, the need of the high religious consciousness
(ghirrah) from the Muslims to implement the teachings of Islam as a whole (kaffah), and also
freeing themselves from the usury system in developing productive economic activities.

b. Recommendation

a. TotheIndonesian Ulema Council, the Financial Services Authority, the Government and the
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Parliament, which has regulatory authority in the field of Islamic banking, are expected to
more optimally initiate proposed Amendment to the Law No. 21 Year 2008 concerning on
Islamic Banking. The completion of the Act referred to at once be a momentum to strengthen
regulation in the field of MMQ particularly and programs of Islamic banking as a whole.

b. MUI and the Financial Services Authority recommended that the provisions governing the
MMQ financing as formulated in the form of MUI Fatwa needs to be actionable, set forth in
the Regulation of the Financial Services Authority as mandated by Act 21 Year 2011 concern-
ing on Islamic Banking, in order to force the law of these provisions become stronger and
more binding, since the violation of the Islamic Banking Act is inappropriate and should not be
allowed.
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