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Message from Chairman

Yordan Gunawan

Chairman, International Conference on Law and Society 6,
Universitas Muhammadiyah Yogyakarta

Assalaamu’alaikum\WarahmatullahiWWabarakatuh,

In the Name of Allah, the most Gracious and the most Merciful. Peace and blessings be upon
our Prophet Muhammad (S.A.W).

First and foremost, | felt honoured, on behalf of the university to be warmly welcomed and to
be given the opportunity to work hand in hand, organizing a respectable conference. Indeed, this
is a great achievement towards a warmers multilateral tie among UniversitasMuhammadiyah
Yogyakarta (UMY), International Islamic University Malaysia (IlUM), Universitilslam Sultan Sharif
Ali (UNISSA), Universiti Sultan ZainalAbidin Malaysia (UNiSZA), Fatoni University, Istanbul Univer-
sity, Fatih Sultan Mehmet Vakif University and Istanbul Medeniyet University.

| believe that this is a great step to give more contribution the knowledge development and
sharing not only for eight universities but also to the Muslim world. Improving academic quality
and strengthening our position as the procedures of knowledge and wisdom will offer a meaning-
ful contribution to the development of Islamic Civilization. This responsibility is particularly sig-
nificant especially with the emergence of the information and knowledge society where value
adding is mainly generated by the production and the dissemination of knowledge.

Today's joint seminar signifies our attempts to shoulder this responsibility. | am confident to
say that this program will be a giant leap for all of us to open other pathways of cooperation. | am
also convinced that through strengthening our collaboration we can learn from each other and
continue learning, as far as | am concerned, is a valuable ingredient to develop our universities. |
sincerely wish you good luck and success in joining this program

I would also like to express my heartfeltthanks to the keynote speakers, committee, contribu-
tors, papers presenters and participants in this prestigious event.

This educational and cultural visit is not only and avenue to foster good relationship between
organizations and individuals but also to learn as much from one another. The Islamic platform
inculcated throughout the educational system namely the Islamization of knowledge, both theo-
retical and practical, will add value to us. Those comprehensive excellent we strived for must
always be encouraged through conferences, seminars and intellectual-based activities in line with
our lullaby: The journey of a thousand miles begin by a single step, the vision of centuries ahead
must start from now.

Looking forward to a fruitful meeting.

Wassalamu’alaikumWarahmatullahiWabarakatuh



Foreword

Trisno Raharjo
Dean, Faculty of Law, Universitas Muhammadiiyah Yogyakarta

Alhamdulillah all praise be to Allah SWT for his mercy and blessings that has enabled the
FakultasHukum, UniversitasMuhammadiyah Yogyakarta in organizing this Inaugral International
Conference on Law and Society 6 (ICLAS 6).

This Conference will be providing us with the much needed academic platform to discuss the
role of law in the society, and in the context of our two universities, the need to identify the role
of law in furthering the progress and development of the Muslims. Muslim in Indonesia and all
over the world have to deal with the ubiquity of internet in our daily lives life which bring with it
the adventages of easy access of global communication that brings us closer. However, internet
also brings with it the depraved and corrupted contents posing serious challenges to the moral
fabric of our society. Nevertheless, we should be encouraged to exploit the technology for the
benefit of the academics in the Asia region to crat a platform to collaborate for propelling the
renaissance of scholarship amongst the Muslims.

This Conference marks the beginning of a strategically planned collaboration that must not be
a one off event but the beginning of a series of events to provide the much needed platform for
networking for the young Muslim scholars to nurture the development of the Muslim society.

UMY aims to be a World Class Islamic University and intend to assume an important role in
reaching out to the Muslim ummah by organising conferences hosting prominent scholars to
enrich the develompment of knowledge. This plan will only materialise with the continous sup-
port and active participation of all of us. | would like to express sincere appreciation to the
committee in organising and hosting this Conference.



Committee

Advisors

Rector, Universitas Muhammadiyah Yogyakarta
GUNAWAN BUDIYANTO

Dean, Law Faculty

TRISNO RAHARJO

Vice Dean, Law Faculty — Student, Alumni & Partnership
MUKHTAR ZUHDY

Vice Dean, Law Faculty — Human Resource Development
PRIHATI YUNIARLIN

Steering Committees

Ainul Jaria Binti Maidin (International Islamic University Malaysia, Malaysia)

Ashgar Ali AliMohamed (International Islamic University, Malaysia)

Farid Sufian Shuaib (International Islamic University Malaysia, Malaysia)

Hajah Mas Noraini bin Haji Mohiddin (University Islam Sultan Sharif Ali, Brunei Darussalam)
lbrahim Kaya (University of Istanbul, Turkey)

Iwan Satriawan (Universitas Muhammadiyah Yogyakarta, Indonesia)

Khaeruddin Hamsin (Universitas Muhammadiyah Yogyakarta, Indonesia)

Leli Joko Suryono (Universitas Muhammadiyah Yogyakarta, Indonesia)

Nasrullah (Universitas Muhammadiyah Yogyakarta, Indonesia)

Nejat Aday (Fatih Sultan Mehmed University Istanbul, Turkey)

Refik Korkusuz (Istanbul Medeniyet University, Turkey)

Sukree Langputeh (Fatoni University, Thailand)

Yordan Gunawan (Universitas Muhammadiyah Yogyakarta, Indonesia)

Zuhairah Binti Abd Gaddas (University Islam Sultan Zainal Abidin Kuala Terengganu, Malaysia)

Chairman
Yordan Gunawan

Secretary and Secretariat
Resa Wilianti
Andika Putra

Treasurer
Reni Budi Setyaningrum
Qodriyah Isniyati



Program
Bagus Priyo Prasojo

Mohammad Hazyar Arumbinang

Hary Abdul Hakim

Ex. Secretary
Falah Al Ghozali
Eka Widi Astuti

Transportation
Raiyan Maulana
Habib Kesuma Dharma

Documentation
Albert Norman Pujimori
Andi Rizal Ramadhan

Accommodation
Hikma Fajar Mukmin
Novian Fahreza

Publication & Publicity
Andi Agus Salim
Mufidah Haulah Ramrainy

Documentation
Albert Norman Pujimori
Hilmi Prabowo

Andi Rizal Ramadhan
Arvin Setiyana Dewangga
Yoeniar Haricha

Publicity
Aditiyo Eka Nugraha

Liaison Officer

Andi Pramawijaya Sar (Coordinator)

AdisPutriNelaniken

Andi Rifky Maulana Efendy
Annisa Riani Artha

Ade Armansyah

Banu Putera Arutala

Dania Amareza Pratiwi
Dary Zulkarnaen Yunianto
Dean Adams

Denandro Yusuf

Dinda Andriandita

Eggy Regina Yuniar

FE Fikran Alfurgon

Firdausi Al Ammarie
HanifaEriyanto

Hanna NurAfifahYogar
Intan Zahra Husnaul Aziza
IrfanNurFahmi

Kurnia Maharani Santoso
Litha Nabilla Mallolongan
Mohammad Hari Adipurna
MohamadAjiSantiko
Muhammad Bima Aoron Hafiz
Muhammad Irfan Nur Fahmi
NaufalBagusPratama
Naufal Halim Haidar
Nerissa Azmes

Nurul Alia

Rama Cahyo Wicaksono
Rima Ayu Andriana

Rizki Habibullah

Rizkita Bunga Salsabilla
Sarah Fadhilah

Tareq Muhammad Aziz Elven
WalidaAlviLuthfiani

Widya Aulia

Witri Utami

Yuliani Iriana Sitompul
Zulfiani Ayu Astutik



Table of Content

XEXK

—_

14

30

41

52

61

66

71

88

99

107

119

Scientific Committee
Message From Chairman
Foreword

Committee

Safeguarding Patient Safety: A Need to Re-Examine the Legal Responsibilities of Medical
Trainees
Nur Farha binti Mohd Zaini, Puteri Nemie Jahn Kassim

The Nigerian Policy on Critical Information Infrastructure
Mu’azu Abdullahi Saulawa, Ida Madieha Abdul Ghani Azmi, Sunny Zulhuda, Suzy Fadhilah Ismail

A Study on Demographic Information of the Respondent in Cross-Border Marriage: An
Empirical Evidence from the State of Perlis

Muhamad Helmi Md Said, Noraini Md Hashim, Nora Abd. Hak, Roslina Che Soh, Muhammad
Amrullah Bin Drs Nasrul

The Legal and Economic Ramifications of Apology in Civil Dispute Resolution Process
Muhammad Ridhwan Saleh and Puteri Nemie Jahn Kassim

Internet of Things: Investigating Its Social and Legal Implications in A Connected Society
Sonny Zulhuda and Sidi Mohamed Sidi Ahmed

General Average and Jettison: The Policy Under Marine Insurance to Assist Master to Make
Decision During Distress
Mohd Sharifuddin Bin Ahmad, Zuhairah Ariff Abd Ghadas

The Protection of Endangered Animals Under Indonesian Legal System: The Case of lllegal
Poaching for Trade
Hanna Nur Afifah Yogar, Muhammad Hari Adipurna, and Nasrullah

Dynamics and Problematics of Regional Head Election Disputes Settlement in Indonesia
Nasrullah, TantoLailam

Criminal Legality Affecting Cybercrimes in Yemen
Ammar Abdullah Saeed Mohammed, Dr.Nazli Ismail Nawang, Prof. Dato’ Dr.Hussin Ab Rahman

A Comparison on the Scope of Limited Liability in Companies and
Shirkah al-Inan

The Implications of ASEAN Banking Integration Framework (ABIF) to Indonesia Banking Law
Reform
Lastuti Abubakar Tri Handayani

The Effectiveness of Interparty Coalition-Building in Presidential Democracy
Nanik Prasetyoningsih



130

147

153

163

178

187

195

210

220

233

241

246

254

................................ YOGYAKARTA, 04 - 07 APRIL 2017

Strengthening Constitutional Democracy through Constitutional Adjudication Institutions:
A Comparative Study between Indonesia and Australia
Iwan Satriawan, KhairilAzmin Mokhtar, Muhammad Nur Islami, Salim Farrar

Position and Acceptance of Fatwa of Council of Indonesian Ulama (MUI) by the State in
Indonesian Legal System and Religious Court
IfaLatifaFitriani

Penang World Heritage Office: Quo Vadis?
Nizamuddin Alias

Measuring Feasibility of the Use of Chemical Castration Toward Offender of Sexual Violence
Against Children in View of Human Rights And Proportionality Theory

Rusmilawati Windari

The Dynamics of Human Rights Enforcement In Indonesia: a Misconception and Political
Consideration in the Formulation of Law Number 26 Year 2000 on Human Rights Court
Muhammad Igbal Rachman&SahidHadi

The Challenges to Build the Culture of Human Rights in Islam
Martinus Sardi

International Perspective on Incorporating Good Governance Principles in Three Countries’
Land Administration System: Malaysia, Turkey and Indonesia
Sunarno, Ainul Jaria Maidin

Mergers and Acquisition Law: The Need for Harmonization in ASEAN
Mushera Bibi Ambaras Khan, Ida Madieha, Nasarudin Abdul Rahman, Mohd Radhuan Arif Zakaria

The Urgency of Strengthening the Regulation And the Implementation of Musharaka
Mutanagishah Financing on Islamic Banking in Indonesia
Isti’anah ZA, Falah Al Ghozali

Securing the Right to Life on the War on Terror: A Comparative Analysis of Indonesia and
Europe
Prischa Listiningrum, RizqiBachtiar, MohFadli

The Inconsistency of Supreme Court Decision to Annul the Arbitratral Award in Indonesia
Fadia Fitriyanti

Utilization (intifa’) of Unlawful Wealth Acquired by Unlawful Means from Islamic Legal
Perspective
Badruddin Hj Ibrahim

The Urgency of ASEAN Human Rights Court Establishment to Protect Human Rights in
Southeast Asia
YordanGunawan, Tareq Muhammad Aziz Elven



266

283

299

310

319

328

336

349

356

357

368

376

382

385

PROCEEDINGS INTERNATIONAL CONFERENCE ON LAW & SOCIETY . . . . . . . . . . . . . . . . . ..

Religiosity in Criminal Law: Islamic Perspective
Abdurrahman Raden Aji Haqqi

Assessing the Legal Protection for Farmers in the Policy Agricultural Insurance Facility
Dwiwiddy Jatmiko, Bayu, Hartini, Rahayu, Isrok, Mohammad

Reviews Juridical on Fee Arrangements in Bankruptcy Curator After the Supreme Court
Decision no. 54 P/HUM/2013
Rahayu Hartini

The Causes of Terrorism in Malaysia
ZulKepli, Mohd Yazid bin

Adequacy of the Law in Protecting the Rights of Adopted Children in Malaysia
Roslina Che Soh, Nora Abdul Hak, Noraini Md. Hashim, Mohd Helmi Said

New Developments on Wagqf Laws in Malaysia: Are They Comprehensive?
Nor Asiah Mohamad, Sharifah Zubaidah Syed Abdul Kader

Detention under Anti Terrorism laws in Malaysia and Nigeria: An Expository Study on Boko
Haram Suspects
Babagana Karumi, Farid Sufian Shuaib

Robust Yet Fragile: Enactment of Law Number 16 Of 2011 to Promote the Role of Advocate
in Implementing Legal Aid
Laras Susanti and Bayu Panji Pangestu

2017 Constitutional Reform in Turkey: What the Constitutional Ammendment Draft will
Change
Murat TUMAY

Monitoring Implementation of the Convention on the Rights of Persons with Disabilities
(CRPD) at National Level: Obligations on and Options for Malaysia
Khairil Azmin Mokhtar

The Roles of KPPU on Supervision of Business Competition: A Case Study of Cartel Dispute
Settlement in Indonesia
Mukti Fajar ND.; Diana Setiawati

Role of Criminal Investigation Under Malaysian Land Law
Mohd Helmi Mat Zin

The Importance of Comparatyve Law in Legal Educatyon
M. Refik Korkusuz

The Reposition of Mediation Process in Islamic Economic Dispute Resolution Trough
Religious Court After Perma No. 1 of 2016
Nunung Radliyah, Dewi Nurul Musjtari



The Importance of Comparatyve Law in Legal
Educatyon

M. REFIK KORKUSUZ
Faculty of Law, Ystanbul Medeniyet University

A. hystorycal background

In the western countries, the basis of studies of “comparative law” that started in 17th century
aims for mutual legal solutions in a way that analyzes and compares the norms of several legal
systems. Despite the gradual convergence of the systems, legal academicians have been avoiding
the chance for a long time. Through the remarkable meetings of Roscoe Pound Comparative Law
Studies in Paris, 1901 and the U.S., 1919, the idea of creating mutual norms that can be applied
to several legal systems is accepted. Following that, “Comparative Law" became a department
and a research area in law faculties.

Comparative law is a frequently emphasized and growing area, especially in recent years. The
system simply looks for a research, comparison of different cultures and the best possible compat-
ibility in a world where the concepts of “far” and “close” or “local” and “foreigner” constantly
and widely change. This field of science has an important role on expanding the general knowl-
edge of law and the progress of law as a field of study. Overall, it provides a better understanding
on national institutions as well as it contributes to those institutions in practice. A glimpse on
comparative law reveals that it contributes to any area of law, from civil law to commercial law
and from criminal law to social security law.

B. key poynts yn comparatyve law

The study of comparative law requires a broader research than comparing a state to another.
Itis not sufficient for a study of comparative law to express that the approaches of the compared
states to a legal problem are exactly the same or detect and list the differences. The reason of
similarities and differences is also needed to be both researched and expressed. Likewise, it is
essential to address the necessity of both a detailed analysis of the compared states and historical
backgrounds, socio-political structures and general attributes of the legal sphere. For example, if
a direct adaptation from one legal system to another is drawn as a conclusion, the historical base
or cultural interaction causing the result should be explained.

A better review on the weak and strong sides of our national system may be achieved through
comparative law studies. Other examples may provide hints and benefits to our legal codifica-
tions. It can be possible to develop a theory on the field of industrial relations and test the
hypothesis on certain models. The models may provide hints for possible events in the future
along with the theory. A resource can be created for research findings, national and multinational
enterprises, international trade unions and law protectors. At this point it should be taken into
consideration that the rules and institutions’ comparative technique may cause problems in terms
of efficiency and usefulness. A far more correct approach than the comparison of rules and
institutions is to compare the functions of these institutions. It is perhaps necessary to conduct
country studies (horizontal method) based on a common plan, but that is not enough. Itis more
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beneficial to compare in vertical method; using the horizontal method, through the data and
information (on employment assurance, participation in administration litigation and mediation
etc.), it can be turned into an in depth comparison’.

C. contribution of comparative law to the education at law faculties

Even though the comparative law is perceived as examining the foreign legal systems, it is also
a tool to have a look at our own legal system as a third eye and at least to crosscheck it to
synchronize. By this way, we can have a chance to see the deficiencies of our own legal system
and we can check the consistency between our legal system and the needs of the time, social
structure and the realities of the time. In the same direction, having comprehensive knowledge of
foreign legal systems became very important to be a contemporary lawyer? and studies of com-
parative law is a precious tool to have that comprehensive knowledge.

In this sense, | believe it is important for Turkey, who is founded as a secular western state of
law, to be at peace with its own civilization and enrich it with the values of western legal systems
will make an important contribution to our legal system?. Defending only the legal education
system of a hundred years ago, will make it become a dogma and will not allow us to make
progress in this field.

A nice progress not to be ignored is that; selective courses in Turkish law faculties are becom-
ing more important*. However, as far as | could observe at law faculties during my dean duty, and
at other faculties, we could not reach the target of having a system that offers 65% of the courses
as selective courses in line with the “Bologna Process”. There are many reasons for this situation.
In my opinion, some of the main reasons are that we can not break the old habits and thereis a
strong will of the old generation for the next generation to have the same law education with the
past. For example, we do not have some classes such as bargain law or some special classes on
declamation and negotiation; which are now in an institutive form at European law faculties
today®.

Without a doubt, comparative law branch has application in both private law and public
law. However, legal academicians stayed away from taking advantage of comparative law, maybe
because of their intense programs. But both in public law and private law, academicians should
have benefited from comparative law. Legal academicians should be able to teach the equivalent
institutions and practice of the related institution in both western legal systems and eastern legal
systems (Islamic Law, Chinese Law, Indian Law etc.) and should encourage the students to im-
prove themselves in that direction by giving them homework. Otherwise we, the legal academi-
cians, can face the danger of being locked in a confined space instead of benefiting from the
opportunities of the legal systems that are getting closer every day. For example Roman Law got
over the obstructions it had by adopting Islamic Law institutions in 10" century. Especially on the
problem that the slaves don’t have power of attorney since they are not a person in Civil Law.
Roman Law solved this problem by adopting “attorneyship and representation” institutions which
are created by Islamic Lawyers.

Apart from the important roles of comparative law, increasing numbers of the comparative
law institutes both in and abroad Turkey; and frequently taking place in the universities as courses
shows us the importance of the comparative law in present day. On the other hand, the point
that comparative law has reached shows us that it will be an indispensable part of the notion of
law.

Consequently; benefiting from comparative law,
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adds value learning the current legal system and its practice

creates new perspectives on solving the problems in current legal system

gives the opportunity to learn the equivalent institutions of the institutions in our legal system
improve the students’ ability to think genuine and comparative
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