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Abstract 

Sharia Council is an institution that plays a role in securing the standard of 

Sharia in every Islamic Financial institution in the world. In Indonesia, the role is 

conducted by the National Sharia Council (DSN) established by the Indonesian Ulema 

Council (MUI) in 1998, strengthened by the Decree of the MUI Leadership Board. 

Kep-754/MUI/II/1999 dated February 10, 1999. The existence of MUI DSN in 

managing the settlement of sharia banking disputes has not been fully recognized by the 

people of Indonesia. It can be seen in the implementation of sharia contracting in sharia 

banking has not yet decided dispute resolution option through National Syariah 

Arbitration Board (BASYARNAS). The purpose of writing a paper is to know the legal 

basis of the binding force of the Fatwa DSN in arranging the settlement of dispute 

Sharia Economy in Indonesia through BASYARNAS and its consequences for the 

Islamic financial institutions (LKS) who disobey the fatwa DSN. This research is a 

normative research with the philosophical, juridical and sociological approach. Data 

analysis with qualitative descriptive. The results of this study indicate that the legal 

basis of the power of the DSN Fatwa in regulating the settlement of Sharia Banking 

disputes is Article 26 of Law No. 21 of 2008 and Article 31 of Decree of the Board of 

Managing Directors of Bank Indonesia Number 32/34/1999. There will a negative 

impact for LKS do not comply with the content of the DSN Fatwa, such as the difficulty 

in carry out its activities, aside of negatively influencing the performance and level of 

credibility of DPS in LKS. 

Keywords: Fatwa DSN, Dispute Settlement, Sharia Economy, BASYARNAS, 

Indonesia. 

 

A. INTRODUCTION 

 

1. Background 

 

The Indonesian Ulema Council (MUI) serves as a forum for deliberation and 

gathering of scholars, zuama and Muslim intellectuals in protecting the ummah and 

developing an Islamic life, as a vessel representing Muslims in relationships and 
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consultations among religious believers and as a giver of fatwas to Muslims and 

government, both requested and unsolicited1.  

The role of the MUI itself based on Presidential Regulation No. 151 of 2014 on 

Funding Assistance the Activities of the Indonesian Ulema Council determine what is 

meant by the Majelis Ulama Indonesia (hereinafter MUI) is a forum for deliberation 

of ulema, leaders and Muslim intellectuals in protecting the ummah and developing 

an Islamic life and increasing participation Muslims in national development. MUI is 

a partner of the government in organizing an Islamic development program. 

The profile of the MUI website explains that the MUI is a venue or assembly that 

brings together scholars, zuama, and Indonesian Muslim scholars to unite the 

movements and steps of Indonesian Muslims in realizing shared ideals. Besides, it is 

mentioned that the MUI as a forum for deliberation of scholars, zuama and Muslim 

scholars strive to:  

a. Providing guidance to the Muslims in realizing the religious and social life 

that is blessed by Allah Subhanahu wa Ta'ala; 

b. Providing counsel and fatwa on religious and social matters to the 

Government and society, increasing activities for the realization of Islamic 

ukhwah and inter-religious harmony in consolidating national unity and unity; 

c. Become a liaison between ulema and umaro (government) and reciprocal 

interpreters between people and governments to succeed national 

development; 

d. Increase cooperation between organizations, Islamic institutions and Muslim 

intellectuals in providing guidance to the community, especially Muslims by 

holding consultations and information on a reciprocal basis. 

 

In the dedication ceremony of MUI, further explained the existence of the five 

functions and the main role of MUI is2:  

a. As an heir to the duties of the Prophets (Warasatul Anbiya); 

b. As a fatwa giver (Mufti); 

c. As mentors and servants of the people (History wa khadim al ummah); 

d. As the movement of Islah wa al Tajdid; 

e. As the enforcer amar ma'ruf and nahi munkar. 

                                                                 
1 http://mui.or.id/#1473263803741 -9af33988-aa35, accessed March 1, 2017, at 12.00 WIB 

2 http://www.hukumonline.com/ klinik/detail/lt5837dfc66ac2d/kedudukan-fatwa -mui- dalam- 

hukum-indonesia. 
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If we analyze carefully between the grund norms or staatsides or the staats 

fundamental norm of the norms of the Indonesian legal system with the teachings of 

Islam, it will be found extraordinary identity, especially because the basic or core of 

Islamic teachings is tawhid or belief in God and its attributes, as also embraced by the 

Indonesian legal system3. It can be adapted to the first Precept of Pancasila (Five 

Principles) which means that in running the life of the state, to God, based on the 

accepted and recognized religion in Indonesia. 

The government, in protecting the Muslim of Indonesia seeks some regulations 

that support the relationship between human being and Allah. MUI as an effort to help 

the embodiment of sharia law that accompanies the national law has a good role with 

its function that applies the rules of Sharia in the form of Fatwa. If it refers to the type 

and hierarchy as stipulated in the provisions of Article 1 No. 2 of Law Number 12 of 

2011 concerning on the Establishment of the Law on Legislation, the position of the 

MUI Fatwa is not a type of legislation that has binding legal force. This means that 

the MUI fatwa is not a state law that has sovereignty that can be imposed for all 

people, MUI fatwa also has no sanctions and should not be obeyed by all citizens. As 

a socio-political force existing in the constitutional infrastructure. MUI fatwa is only 

binding and obeyed by the community of Muslims who feel have a bond to the MUI 

itself. 

The legality of the MUI fatwa cannot and can be forced to be obeyed by all 

Muslims. The fatwa itself is essentially nothing more than an opinion and a mere 

thought, of the individual ulama or the institution of ulama, which may be followed or 

simply ignored altogether. Based on one of the national jurists’ opinion which quoted 

by the author is the opinion of Moh. Mahfud MD, Professor of Constitutional Law, 

Chairman of the Constitutional Court of the Republic of Indonesia 2008-2013 also has 

a similar opinion that from the point of view of constitution and law, fatwa Majelis 

Ulama Indonesia (MUI) binding and cannot be imposed through law enforcement4.  

If it is related to the judiciary, he explains that the MUI's Fatwa before the court 

can be used as a statement and/or expert opinion, even doctrine, in order to prove the 

concrete-individual case (in concreto), not as an abstract-general rule. As according to 

                                                                 
3 Ahmad Rajafi, The Future of Islamic Business Law of Indonesia, Yogyakarta, LKIS, 2013, p.67. 
4 Mahfud, MD, 2016, http://www.mediaindonesia.com/news/read/84453/fatwa-mui-dan-living-law-kita/ 

2016-12-26. 

http://www.mediaindonesia.com/news/read/84453/fatwa-mui-
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Atho 'Mudzhar, the fatwa usually tends to be dynamic because it is a response to new 

developments that are being confronted by society5. 

The role of fatwa has a strategic scope for Islamic economic activities in Islamic 

finance transactions in Indonesia. As a provision that supports the implementation of 

Islamic fundamental law, fatwas help realize the regulation of sharia economic 

activities to the people of Indonesia, especially the Muslim community. The role of 

Fatwa in supporting the implementation of sharia law in Indonesia is very diverse 

forms, for example in the implementation of contract implementation. 

The ideal contract in the national sharia contract, language, the word "akad" is 

derived from the Arabic, al-'Aqd which is used in many meanings, the whole of which 

returns to the meaning of the bond or the merging of two things. This understanding 

includes all types of commitments, whether derived from two or more parties such as 

contracts of sale, leases and aqad marriage and the like; or commitments from one 

party only, such as an oath contract, nadzar, talak, akad giving gifts, shadaqah and 

others, including personal commitments to carry out all religious duties and abandon 

all restrictions in religion. According to Ibn Abidin, the contract is an engagement 

stipulated by ijab and qabul based on the sharia provisions that affect the object6.  

The Qur'an prescribes the legal basis of sharia contracts which one of its verses is 

as follows: QS. Al-Maidah (5): 1: "O you who believe, fill the aqad-aqad It is lawful 

for your livestock, except that which will be read to you (That Is so) by not making 

any hunt when you are doing Hajj. God set the laws according to His will. " In Article 

21 of the Supreme Court Regulation no. 2 of 2008 concerning the Compilation of 

Sharia Economic Law (KHES), regulates the principles of Sharia Contract (Akad) as 

follows: 

a. Ikhtiyari/voluntary; self-will and no coercion; 

b. Amanah/keep the promise; a timely implementation; 

c. Ikhtiyati/caution; there is a careful consideration; 

d. Luzum/unchanged; the purpose of the contract is clear so as to avoid the 

practice of speculation; 

e. All profitable; a contract is created to satisfy the interests of the parties 

without any harmful manipulation of one party; 

                                                                 
5 Ahmad Rafiq, Islamic Civil Law in Indonesia, Jakarta, PT. RajaGrafindo Persada, 2015, p.217. 
6 Mardani, Law of Islamic Economic System, Jakarta, PT. Raja Grafindo Persada, 2015, p. 144. 
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f. Taswiyah/equality; the parties have equal standing and equal rights and 

obligations; Transparency; there is open responsibility; 

g. Ability; the implementation of the contract in accordance with the ability of the 

parties and does not cause excessive burden; 

h. Taisir/amenity, meaning each contract provides convenience for the parties in 

fulfilling their rights and obligations; 

i. Good faith; not hitting traps or other bad things; 

j. For halal causes; not contrary to law and not haram. 

 

In a special meaning, the contract has three pillars, namely two parties that do 

akad (al-'qid), object of akad (mahallul 'aqd), and pronunciation (shighah) akad. As 

details: 

1. Two Contracting Parties. 

The point is that two people are directly involved in the transaction. Both of 

these people must be eligible so that the transaction is considered valid. The 

terms are: 

a) Rashid (able to distinguish which is good and bad for him). It is marked 

with maturity (baligh) and is not in an under pressure. The person who is 

banned because it is considered idiot or bankrupt total, then if he is 

doing the contract, then the akad is not valid; 

b) Voluntary and not forced. Akad committed under duress is invalid; 

c) The contract is deemed valid and legally enforceable, if it does not have 

khiyar (voting right/option). Such as khiyar syarath (the right to choose 

a requirement), khiyar disgrace and the like; 

d) The object of akad (Mahallul Aqd/al-Ma'qûd 'alaihi). 

Something that becomes the object of the contract, sometimes in the 

form of property, goods and sometimes non-goods or in the form of 

benefits (services). For example, goods sold in contracts of sale or 

purchase or leased in the contract of lease and the like. This object must 

also be eligible, just said the contract is legitimate. The terms are: 

2. The object of the contract is something that can be transacted according to the 

sharia. This requirement was agreed upon by fiqh scholars. Author Bidâyatul 

Mujtahid (2/166), Ibn Rushd rahimahullah said, "(If the object of the contract) 

goods, then (the condition is) may be traded. ... whereas (if the object of the 
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contract is) the benefit (service) then it must be from something that is not 

prohibited sharia. On this issue, there are several issues that have been agreed 

upon and some are still disputed. Among those agreed upon (by the 'Ulema') is 

the cancellation of the lease contract for all benefits (services) used for 

something that is haram. Likewise, all benefits (services) are forbidden by the 

sharia, such as wages weeping the body. Based on this, if the object of the 

contract cannot be transferred by sharia, then the contract is not valid. For 

example, in the Mu'awadhah contract (business transaction), the object must 

be a valuable item, entirely owned by the transactor and not related to the 

rights of others. Based on this, the scholars of jurisprudence prohibit some 

form of the following transactions; 

a. If the object of the contract is an independent human being (non-slave), 

because the free person is not a property, so it shall not be traded and shall 

not be guaranteed the debt;  

b. If the object of the contract is something unclean, such as carcasses, dogs, 

and pigs. Also, all holy things that are turned into unclean that cannot be 

purified anymore, such as vinegar, milk and other liquids that are exposed 

to unclean. But if it can be cleaned, then it can be used as an object of 

agreement; c. If the object is a non-usable item, either that cannot be 

exploited in a tangible form, such as an insect or cannot be exploited 

because it is prohibited by sharia, such as a musical instrument. Because 

the legal function of a commodity is the basis of the value and price of the 

commodity. A useless commodity is like a junk that cannot be used. Or 

useful but for things that are forbidden, such as liquor and the like, all of 

them cannot make the object akad. 

c. The object of the contract is present when the contract is committed; 

d. The transaction object can be handed over. Goods that are absent or 

present but cannot be handed over, are not legitimate as objects of 

contract; 

e. If the object is goods that are traded directly, then transactor must know 

its form. And must know the size, type and criteria, if the goods are in 

transactor ownership but the goods are not in the location of the 

transaction, as in the sale and purchase as-Salam, based on the words of 

the Prophet sallallaahu 'alaihi wa sallam, "Whoever does the buying and 
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selling As-Salm, he should sell his goods in a clear measure or a clear 

scale, within a clear deadline. " 

3. Transaction Sentence (shighat al-Akad). 

The meaning is the expression or the representative of which is sourced from 

the transactor to indicate his desire for the sustainability of the transaction and 

at the same time implies his pleasure towards the contract. The scholars of the 

fiqih mention about ijab and qabul (handover). Business-related transactions 

under written provisions, in this case with regard to the contract on sharia 

business, do not rule out any legal problems that need to be resolved. The 

mindset of the people who still make all the settlement of legal problems 

through the court of the courts basically does not reflect the nature of 

nationalism and holds the ancestral value that solves the problem through 

consensus deliberation. 

 Indonesia uses a court handling system through courts with several courts 

having different duties of handling different cases, for example between the 

District Court and the Religious Courts. There are still many people who did 

not understand another role of the Religious Courts, becoming problematic in 

solving the existing case. For example, the Religious Courts are only known as 

dispute settlement sites for Muslim communities, whereas religious courts 

now have the function of handling cases for sharia economic disputes. 

Another issue is the existence of several regulations related to the 

settlement of sharia economic cases that stipulate the settlement of cases 

outside the court (non-litigation), for example, related to the handling of sharia 

banking case. Based on Fatwa DSN-MUI No. 17/DSN-MUI/IX/2000 

Concerning Sanctions on Client Able to Procrastinate Payment by way of 

fine, and final sanction is the settlement of case through National Sharia 

Arbitration Board after consultation. 

Recently, the implementation of Fatwa in Indonesia itself becomes an 

interesting issue to be studied in various legal science discussions. It is due to 

his position which is deemed not to have strong legal binding force since it 

refers to the opinion of Mahfud MD, the former chairman of the Indonesian 

Constitutional Court, the fatwa is nothing more than a legal opinion that may 

be followed and may not be followed. From the point of view of abstract rules, 

new fatwas may be binding if they have been given certain legal forms by 
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authorized institutions, such as being made into laws or local regulations so 

that it becomes a positive law. 

In practice, there are people who are Muslims who want to implement the 

fatwa, this is a form of religious consciousness personally, not as a legal 

obligation. It can be concluded also that fatwa is concrete not binding as a 

whole, only has the purpose of regulating certain subjects only. Based on this 

background, this research will discuss the related Fatwa Function in Setting 

the Sharia Economic Dispute Settlement in Indonesia, based on the applicable 

national legal aspects. 

 

2. Problem Formulation 

Based on the description on the background, the author formulates of the problem 

that What is the legal basis of binding force of fatwa in managing the Sharia 

economic disputes in Indonesia through BASYARNAS and what is the impacts for 

the Islamic financial institutions (LKS) , if they disobey the fatwa of DSN. 

 

B. DISCUSSION 

MUI fatwa is needed by the Islamic community as a guide or solution 

(solution) to a problem. The lecturer of Faculty of Law, Universitas Indonesia, 

Yeni Salma Barlianti, has conducted research on the Fatwa of the National Sharia 

Board of MUI. The National Sharia Council is one of the specialized MUI sections. 

The study result is Fatwa DSN-MUI is a binding positive law if it has been 

legitimized into legislation. The legitimacy is indeed mandated by the Act7. 

Legalizing MUI Fatwa may be justified insofar as it is recognized by the state. 

The fatwa that has been enforced by the state through legislation is binding8. If you 

look at the law that prevails to today, there are some laws that order the publication 

of legal products generally by the MUI fatwa, for example is the Islamic Banking 

Law Number Year 2008. In the explanation of its consideration regulating, as a law 

that specifically regulates sharia banking, in this Law is regulated on compliance 

issues (shariah compliance) whose authority resides in Majelis Ulama Indonesia 

                                                                 
7 http://www.hukumonline.com/berita/baca/lt588eb540c105c/sed-catents-about-power-fatwa, 

quoted on March 2, 2018, at 13:20 pm. 
8Ibid.  
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(MUI) represented through Sharia Supervisory Board (DPS) to be established in 

each Sharia Bank and Sharia Business Unit (UUS). 

In addition to those that are restructured through legislation, fatwas need to be 

positioned as legal opinions, not a positive law in the context of the order of 

legislation. The Fatwa is the advice of ulama in answer to a problem. For example, 

when the Government and the public are aggressively fighting narcotics, the MUI 

comes with a Fatwa on Punishment for Manufacturers, Airports, Dealers and 

Narcotics Misuse. Chairman of the MUI, KH Ma'ruf Amin, in his paper "The Process 

of Formation and Issue of MUI Fatwa" (2017), writes fatwas is the answer to the 

problems and problems faced by Muslims who are increasingly complex and diverse. 

The fatwa is 'a way out that gives religious answers to emerging problems'9.  

The role of the fatwa continues on the application of dispute settlement related to 

Islamic law enforcement in Indonesia. The application of legal settlement is for 

example by establishing clauses, settlement mechanisms through the National Sharia 

Arbitration Board (BASYARNAS) as an attempt to settle disputes outside the court. 

Need to know, some countries use this system as a medium to accelerate the handling 

of cases because the settlement of cases through the court is considered less profitable 

seen from the efficiency of time, the cost of completion, even rarely the objection 

with the judge's decision, so as not to guarantee the dispute is not finished trial with a 

short time. 

Studying the circumstances of neighboring Malaysia, arbitration dispute 

resolution is commonly used in Malaysia as an alternative of dispute resolution other 

than litigation through the court. The surge in international trade and cross-border 

transactions has also seen Malaysia as a popular regional and global place for the 

implementation of Sharia Arbitration. The revitalization of Kuala Lumpur Center for 

Arbitration (KLRCA), with its state-of-the-art facilities, also plays a leading role in 

spurring the growth of international arbitration in Malaysia10.  

Dispute resolution through Arbitration in Islam is not limited to economic, social, 

religious and political affairs but may also apply to private law but is limited to rights 

                                                                 
9http://www.hukumonline.com/berita/baca/lt588a80629c445/bahasa-hukum--fatwa-and-hukum- 

positif  
10 https://uk.practicallaw.thomsonreuters.com/86345916?transitionType=Default&context Data = 

( sc.Default) & firstPage = true & bhcp = 1 Translated from: Commercial arbitration is commonly used 

in Malaysia as an alternative to litigation in resolving legal disputes. regional and global venue for 

arbitration The revitalized Kuala Lumpur Regional Center for Arbitration (KLRCA), cited on March 1, 

2018 , 14.30 WIB. 
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or obligations to certain individuals and not extended to corporal punishment11. Based 

on research through 2014, KLRCA (Kuala Lumpur Regional Center for Arbitration) 

has been steadily increasing in its case every year. Prior to 2010, the number of cases 

enrolled in the KLRCA was between ten to 20 cases per year. In 2012, KLRCA 

recorded 85 new cases; in 2013 the proposed annual case has increased to 156 and by 

the third quarter of 2014, the center has received 226 cases. According to KLRCA 

statistics, almost 20% of arbitration cases in 2013 are international, a marked increase 

from previous years. 

 In addition, dispute settlement in Singapore also accommodates dispute 

settlement through Syariah Arbitration as one of the technical solutions of sharia law 

disputes in the country. Singapore also accommodates Mediation and Arbitration as 

part of the practice of Islamic law in the country. The norms of Islamic law are not 

deterred from arbitration provisions in the commercial context and in family matters, 

peaceful settlements are encouraged and even facilitated12. 

The presence of the National Syariah Arbitration Board (BASYARNAS) 

previously known as the Indonesian Arbitration Board of Muamalat (BAMUI) is very 

much expected by Indonesian Muslims, not only because it is motivated by the 

awareness and interest of Muslims to implement Islamic sharia, but also more than 

that is the real need civil practice in peace in harmony with the development of 

economic and financial life among the ummah13. 

The Procedure and Mechanism of National Sharia Arbitration Board (BASYARNAS) 

Majelis Ulama Indonesia (MUI) is as follows14: 

a) Public Request. The Arbitration Process begins with the registration of a 

petition for Arbitration by the Secretary in the Register of the National Sharia 

Arbitration Board (BASYARNAS). The petition must contain at least the full 

name and place of residence or place of the two parties, a brief description of 

                                                                 
11Vandanan Singh, Alternative Dispute Resolution in Islam: An Analysis, ILI Law Review, Vol 1, 

Summer Issue, 2017. Translated from (The method of arbitration in Islam is not limited to economic, 

social, religious and political affairs but it could be applied to private law as well, but it is limited to 

rights and obligations to specific individuals and not extended to physical punishment or any kind of 

retribution) p. 14.  
12Arif A Jamal, May 2015, ADR and Islamic Law: The Cases of The UK and Singapore, NUS 

Law. Translated from: (Singapore is also accommodating of mediation and arbitration provisions in 

commercial contexts and in the family matters amicable settlement is encouraged and even facilitated. 
13Ummi Uzma, 2014, Implementation or Execution of the Decision of the National Syariah 

Arbitration Board (Basyarnas) As the Authority of the Religious Courts, Journal of Law and 

Development Year 44 No. July 3-September. 
14 http://nurozi.staff.uii.ac.id/2015/06/06/prosedur-d-arbitrasi-mechanism-assembly-ulama-indone-

sia-mui/quoted on March 5, 2018, at 09.00 WIB.  
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the copy of the Arbitration treaty and a special power of attorney is filed by a 

legal representative; 

b) Furthermore, the letter of application shall be examined by the National 

Syariah Arbitration Board (BASYARNAS), to determine whether the National 

Arbitration Board (BASYARNAS) has the authority to examine and adjudicate 

the arbitration dispute petitioned for; 

c) The assigned arbitrator is instructed to submit a copy of the petition to the 

Respondent accompanied by an order to respond to the request and provide the 

written reply within 30 (thirty) days from the receipt of a copy of the 

application letter and the summons. Immediately upon receipt of the response 

of the Respondent, on the orders of the sole Arbitrator or the chair of the 

Arbitrator of the Assembly, a copy of the reply shall be submitted to the 

Petitioner and simultaneously instructs the parties to appear before the Arbitral 

Tribunal on the appointed date, not later than 14 (fourteen) days from the date 

of issuance of the order, with the notification that they may represent their 

respective legal counsel with a special power of attorney; 

d) Arbitration proceedings shall be conducted at the seat of the National Sharia 

Arbitration Board (BASYARNAS), unless there is consent from both parties, 

the examination may be conducted elsewhere. A single arbitrator or assembly 

may conduct an on-site hearing to examine witnesses, goods or other 

documents relating to the parties to the dispute. Judgment must be taken and 

dropped at the seat of the National Syariah Arbitration Board (BASYARNAS); 

e) During the process and at each stage of the examination the arbitrator shall be 

furnished or the assembly shall give equal equality before the law to defend 

and defend the interests of the disputed case; 

f) A single arbiter or assembly, either on his or her own opinion or the parties 

may conduct hearings by hearing witness statements, including expert 

witnesses and oral examinations among the parties, any evidence or 

documents submitted by either party to a sole arbitrator or copy assembly shall 

be delivered to the opposing party. However, the examination is allowed 

orally (oral hearing). The examination phase begins with answer-answering 

(replic-duplic), verification and verdict are done based on the policy of a 

single Arbiter or assembly; 
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g) In the reply, or at the latest on the first hearing of the examination, the 

Respondent may file a reply (reconvention). With regard to the rebuttal filed 

by the Respondent, the Petitioner may submit a reply accompanied by 

additional Claim, provided that it has a very close relationship with the 

disputed subject and is included in the jurisdiction (BASYARNAS), both 

convention, reconvention and additional claim will be examined and decided 

by the Arbitrator or Arbiter Assembly will first seek to achieve peace; 

h) A single arbiter or assembly shall adjourn an arbitration dispute and set a trial 

day to make a judgment, if it considers the examination sufficient, by not 

having the possibility of opening the examination once again before the 

judgment is imposed when deemed necessary; 

i) Decisions are taken and decided in a session attended by both parties. If the 

parties have been properly summoned, but if no one is present, the verdict is 

still spoken. The whole process of the examination until the pronouncement of 

a decision by a single arbitrator or assembly shall be completed no later than 6 

(six) months after the first call of the parties to the first hearing of the 

examination;  

j) The arbitral award shall contain the grounds unless the parties agree to the 

decision not to make excuses. The Single Arbitrator or the Assembly shall 

decide upon propriety and expertise in accordance with the legal provisions 

applicable to the treaty which causes the dispute and is agreed upon by the 

parties. The verdict is final and binding on the parties to the dispute and the 

parties shall abide by the voluntary fulfillment referred to above. If the verdict 

is not fulfilled voluntarily, then the judgment is executed in accordance with 

the provisions of Article 637 of the Regulation op de Bourgerlijke 

Rechtsvordering (RV) and Article 639 (RV). 

Based on the provisions of Article 26 of Law No. 21 of 2008 concerning Sharia 

Banking (Sharia Banking Law) that activities in the practice of sharia banking are 

subject to sharia principles. The Sharia Principles referred to is filed by MUI as 

outlined in the Bank Indonesia Regulation (PBI). Based on Article 26 of Sharia 

Banking Law, several PBIs are among others PBI No. 15/13/PBI/2013 concerning 

Amendment to PBI No. 11/3/PBI/2009 concerning Sharia Commercial Banks and 

PBI No. 15/14/PBI/2013 Amendment to PBI No. 11/10/PBI/2009 concerning Sharia 

Business Unit (UUS). PBI No. 9/19 / PBI / 2007 concerning Implementation of 
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Sharia Principles in Funding Activities and Fund Distribution and Services of Bank 

Syariah. 

Based on the three PBI’s, it is regulated on several notions of BUS, UUS, Aqad, 

Sharia Principles, Sharia Services which can be the basis for parties and communities 

that will bind themselves in sharia banking practices. Based on some provisions it is 

very clear that the position of MUI Fatwa in Islamic banking practices binding for the 

parties, especially in Islamic economic transactions. 

Sharia economic transactions, especially sharia banking is based on Sharia 

contract as a source of engagement between the parties. The intend`ed contract is an 

agreement which creates an obligation of achievement on one side and the right of the 

other for the achievement in mutual15. Another legal basis underlying the binding of 

MUI Fatwa for the parties in the practice of sharia banking is based on the principle 

of binding of the contract is the principle of "mabda 'wujub al wafa' bi al 'aqad" or 

also known as Pacta Sunt Servanda principle. It is based on the Qur'an Surah Al-Isra 

'verse 34 which means "... and fulfill the promise, indeed the promise must be held 

accountable". In the rule of Ushul Fiqh, Syamsul Anwar mentions that the command 

in principle shows mandatory. This means that the promise is binding and must be 

fulfilled16. 

Binding Fatwa DSN MUI in the operationalization of sharia banking and LKS is 

based on Article 31 of Decree of Board of Directors of Bank Indonesia Number 

32/34/1999. This means that if the Fatwa DSN MUI directs the settlement of the 

dispute through BASYARNAS should the parties in making the sharia contract also 

comply with the contents of Article 55 of the Islamic Banking Law, Supreme Court 

Regulation No. 1 and 14 of 2016 and Fatwa DSN MUI which regulates the sharia 

contract. Therefore, the clause in the sharia law, especially in the articles governing 

the settlement of disputes should be directed at dispute settlement by consensus 

agreement, Sharia Mediation, Syariah Arbitration through BASYANAS and 

Religious Court. 

Related to maintaining compliance with the parties that will determine the clausa 

of dispute settlement on the contract, the role of DPS is very important. This is 

intended to impart efficiency and effectiveness at the time of manufacture, execution, 

                                                                 
15Dewi Nurul Musjtari. 2016. Settlement of Financial Dispute with Guaranteed Assurances in the 

Practice of Syariah Banking, Yogyakarta, Parama Publishing, p. 4.  
16 Syamsul Anwar. 2010. The Law of the Syariah Agreement, Jakarta, Rajawali Pers, p. 89. 
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and settlement of contract dispute on LKS practices. The consequences for LKS who 

do not comply with the content of the DSN Fatwa will have difficulty in carrying out 

its activities and affect the performance and credibility of DPS in LKS. 

 

C. CONCLUSION 

Fatwa DSN MUI needs to be positioned as a legal opinion, not merely a positive 

law in the context of the order of legislation. The Fatwa is an advice of Ulama in 

answering people problem. The position of the DSN Fatwa in the Ijtihad series can be 

categorized as Ijma 'and in the order of legislation as the Doctrine. However, 

considering the existence of Fatwa DSN MUI in the operation and settlement of 

disputes that have been regulated in the Islamic Banking Law and PBI, the existence 

of Fatwa DSN MUI is binding on the parties in sharia banking practices and LKS. 

The legal basis of DSN Fatwa's power in regulating the settlement of Sharia 

Banking disputes is based on Article 26 of Law No. 21 of 2008 and Article 31 of 

Decree of the Board of Managing Directors of Bank Indonesia Number 32/34/1999. 

The consequences for LKS who do not comply with the content of the DSN Fatwa 

will have difficulty in carrying out its activities and affect the performance and 

credibility of DPS in LKS. 

 

 

BIBLIOGRAPHY 

 

Literature 

 

Ahmad Rafiq, Islamic Civil Law in Indonesia, Jakarta, PT. Raja Grafindo Persada, 

2015 

 

Ahmad Rajafi, The Future of Islamic Business Law of Indonesia, Yogyakarta, LKIS, 

2013. 

 

Arif A Jamal, May 2015, ADR and Islamic Law: The Cases of The UK and Singapore, 

NUS Law. 

 

Askari, Hossein Zamir Iqbal, and friends. 2010. The Stability of Islamic Finance 

Creating A Resilent Financial Environment For A Secure Future. Singapore, 

Cyclone Security Printing. 

 

Dewi Nurul Musjtari. 2016. Settlement of Financial Dispute Disputes with Guarantee 

of Mortgages in the Practice of Syariah Banking, Yogyakarta, Parama Publishing. 

 

Mardani, Law of Islamic Economic System, Jakarta, PT. Raja Grafindo Persada, 2015 



 

 15 

 

Center for Assessment and Development of Islamic Economics (P3EI) Universitas 

Islam Indonesia Yogyakarta in cooperation with Bank Indonesia. 2008. Islamic 

Economics. Jakarta: PT. RajaGrafindo Persada. 

 

Rajafi, Ahmad. 2013. The Future of Islamic Business Law of Indonesia, Yogyakarta, 

LkiS. 

 

Ria, Wati Rahmi, and Muhamad Zulfikar. 2015. Islamic Law Science. Bandar 

Lampung: Sinar Sakti. 

 

Rodliyah, Nunung, and Dita Febriyanto. 2014. Islamic Economic Law (Juridical 

Review of Sharia-Based Debt Under Mudharabah System). Bandar Lampung: 

Justice Publisher. 

 

Syamsul Anwar, 2010, the Law of the Syariah Agreement, Jakarta, Rajawali Pers. 

 

Journal / Article 

 

Ummi Uzma, 2014, Implementation or Execution of Decision of National Syariah 

Arbitration Board (Basyarnas) As the Authority of Religious Courts, Journal of 

Law and Development Year 44 No. July 3-September. 

 

Vandanan Singh, Alternative Dispute Resolution in Islam: An Analysician, ILI Law 

Review, Vol 1, Summer Issue, 2017 

 

Website 

 

http://mui.or.id/#1473263803741-9af33988-aa35, 

 

http://www.hukumonline.com/klinik/detail/lt5837dfc66ac2d/kedudukan-fatwa-mui-in

-hukum-indonesia 

 

Mahfud, MD, 2016, http://www.mediaindonesia.com/news/read/84453/ fatwa-mui- 

and-living-law-kita/2016-12-26 

 

http://www.hukumonline.com/berita/baca/lt588eb540c105c/sedikit-status-about-po- 

wer-fatwa 

 

http://www.hukumonline.com/berita/baca/lt588a80629c445/bahasa-hukum--fatwa-an

d-hukum-positif 

 

https://uk.practicallaw.thomsonreuters.com/8-634-5916?transitionType=Default & 

contextData = (sc.Default) & firstPage = true & bhcp = 1. 

 

http://nurozi.staff.uii.ac.id/2015/06/06/prosedur-dan-mechanisme-arbitrase-majelis-ul

ama-indonesia-mui/. 

 

http://www.mediaindonesia.com/
http://www.hukumonline.com/berita/baca/lt588eb540c105c/sedikit-status-about-po-

