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CHAPTER II 

LITERATURE REVIEW 

 

A. Constitutional Court  

The 1945 Constitution is a part of our daily life, so it needs a 

mechanism to guarantee and guard the constitution by the establishment of 

the Constitutional Court. With the existence of the Constitutional Court, 

the 1945 Constitution must be implemented, if necessary, a Law shall be 

nullified by the Constitutional Court if it is contrary to 1945 

Constitution.
13

  

The 1945 Constitution asserts that sovereignty is in the hands of 

the people and implemented based on the 1945 Constitution. In line with 

the above matter, one of the important substances of the amendment of 

1945 Constitution is the existence of the Constitutional Court which has 

the function to handle certain matters in the constitution, so the 

constitution can be implemented in accordance with the will of the 

people.
14

 

In Indonesia, Constitutional Court begins with the adoption of the 

idea of the Constitutional Court in constitutional amendment by the 

People‟s Consultative Assembly (MPR) in 2001 as formulated in the third 

amendment of 1945 Constitution Article 24 Paragraph (2), Article 24C, 

and Article 7B on September 9
th

, 2001. The idea of the establishment of 

                                                           
13

 Jimly Asshiddiqie, 2007, Konstitusi dan Ketatanegaraan Indonesia Kontemporer, Jakarta: The 

Biography Institute, p. 88. 
14

 Nanang Sri Darmadi, “Kedudukan dan Wewenang Mahkamah Konstitusi dalam Sistem Hukum 

Ketatanegaraan Indonesia” Jurnal Pembaharuan Hukum, Vol. 2, No. 2, p. 262. 



8 
 

Constitutional Court is one of the development of modern law which 

emerged in 20
th

 century.
15

 

Institutionally, the existence of the Constitutional Court as one of 

the judicial body is not under the Supreme Court. It means that there are 

two highest judicial body, namely Supreme Court and Constitutional 

Court. If previously the position of the Supreme Court is the highest 

judicial body, now there is another judicial body that is not under the 

Supreme Court. The position of the Supreme Court is same as with the 

position of Constitutional Court.
16

 

The establishment of the Constitutional Court aims to strengthen 

the guard against the development of democracy, and the Constitutional 

Court has the duty to guard the implementation of the constitution while 

preventing the violation of the constitution.  To complement this main 

function, in its development the Constitutional Court also serves as a 

democratic balancer, which aims to make democracy well managed and 

not deviate or violate the values of truth and justice. 

The Law established by the parliament certainly contains many 

interests of political parties that may be contrary to the constitution. 

Therefore, for citizens and other parties who feel their constitutional rights 

in the Constitution are impaired by the existence of that Law, it may ask 

the Constitutional Court to nullify the enforcement of that Law.  
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If the Constitutional Court believes that there is a constitutional 

impairment caused by that Law, then the Constitutional Court will nullify 

the applicability of that Law.  

The regulation on the Constitutional Court in the 1945 Constitution 

occurred through the third amendment of the 1945 Constitution (2001) and 

the fourth amendment (2002). The regulation on the Constitutional Court 

is contained in Article 24 C consisting of six Paragraphs and Article III of 

the Transitional Rules of the 1945 Constitution.
17

  

As a follow up of the arrangement of Constitutional Court in the 

Constitution, the government and the House of Representatives (DPR/ 

Dewan Perwakilan Rakyat) discussed the establishment of Law on the 

Constitutional Court. This law was finalized and ratified on 13 August 

2003 into Law Number 24 of 2003 on the Constitutional Court.
18

  

The existence of the Constitutional Court in the national justice 

system completes the settlement of cases that arise within the state. With 

the establishment of the Constitutional Court, various issues in the field of 

politics are now resolved through court mechanisms and resolved 

legally.
19

 

The Constitutional Court has the authority to protect the 

Constitutional Rights of citizens, or called constitutional complaint. 

Constitutional Complaint is a complaint or lawsuit filed by an individual 
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to the Constitutional Court on the act or omission of a public institution 

resulting in the violation of the constitutional rights of the person 

concerned.
20

 The objects of complaints may be directed to governmental 

bodies, court decisions, or Laws.
21

 

Until now, there are still many parties who do not understand with 

the existence of the Constitutional Court. It happens not only in the 

community but also in state officials. The Constitutional Court is a part of 

the judicial authorities besides the Supreme Court which is an independent 

power to administer the judiciary to uphold law and justice.
22

 

 

B. Constitutional Court Decision 

The Constitutional Court which is established on August 13, 2003, 

is an institution established as an independent judiciary to administer 

justice to uphold law and justice. The Constitutional Court has four 

authorities and one duty. Based on Article 24 C of the 1945 Constitution 

juncto Article 10 of Law Number 24 of 2003 on the Constitutional Court 

(Constitutional Court Law), the authority of the Constitutional Court is to 

hear at the first and final level where the decision is final to:  

1. Examine the Law against the Constitution; 

2. To decide the disputes on the authority of state institutions in 

which the authority is granted by the Constitution; 
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3. To decide the dissolution of political parties; 

4. To decide the disputes concerning election results; 

5. To give a decision on the opinion of the DPR regarding alleged 

violations by the Presidents and / or Vice President.
23

 

Based on Article 24 C paragraph (1) of the Constitutional Court 

Law, the Constitutional Court is the court at the first and final level 

where the decision is final. Article 47 of the Constitutional Court Law 

states that the decision of the Constitutional Court obtains a legal force 

since it was pronounced in the plenum.  

Based on Article 57 Paragraph (3) of the Constitutional Court Law, 

the decision of the Constitutional Court which is granting the petition 

shall be published in the state‟s news no more than 30 days after the 

decision has been pronounced. This is because, the granting decision, 

whether granting in whole or in part, has changed the legal norm. While 

the decision stating that the petition is unacceptable or the petition is 

rejected does not need to be published in state‟s news because it does not 

change the legal norm.
24

 

The Constitutional Court Decision is taken in the Consultative 

Meeting of Judges. In the decision making process, every constitutional 

judge shall submit a written consideration or opinion to the petition.
25
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The petition should be made by deliberation to reach consensus.
26

 If still 

not reached the consensus, then the decision is taken by majority vote.
27

 

 The Consultative Meeting of Judges must be followed by the 9 

Constitutional Judges, except there is an unavoidable obstacle that causes 

a Constitutional Judges unable to attend the Consultative Meeting, then 

the decision may be taken by 7 or 8 Constitutional Judges.  

Furthermore, when the Consultative Meeting of Judges is followed 

by 8 judges of the constitution, and the decision does not reach the 

consensus, there is a possibility of comparison of votes in decision 

making is 4 to 4. For example in the case of judicial review of the Law 

there are 4 constitutional judges granted and 4 constitution judges 

refused. In this case, when the composition of the voice ratio is the same, 

the chairman‟s vote will decide the Constitutional Court Decision.
28

 

The decision of the Constitutional Court are made based on the 

1945 Constitution in accordance with the evidence examined in the court 

and the judge‟s conviction.
29

 The decision shall be based at least 2 

evidences.
30

  

The decision reached in the consultative meeting of the judge may be 

pronounced in the plenary session/ plenum on the same day, or may be 

postponed on another day. The timing of the court decision shall be 
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notified to the parties.
31

 The decision is signed by the judge and the 

clerk.
32

 Each decision of the Constitutional Court shall contain:
33

 

1. The head of the decision, states “FOR THE SAKE OF 

JUSTICE UNDER THE ONE ALMIGHTY GOD”; 

2. The identity of the party, petitioner and defendant (if there 

is a defendant), either principal or attorney; 

3. Summary of petition; 

4. Legal considerations that become the basis of the decision; 

5. Judicial Decision; 

6. Day, date of decision, name of the Constitutional Judge, 

and Clerk.  

The Constitutional Court Decision on the Juridicial Review has a 

binding legal force since the decision has been read. Although the 

decision of the Constitutional Court has a binding legal force since the 

decision has been read, not all of the Constitutional Court Decision 

which grant the petition of Petitioners can be executed immediately. It 

is because for the implementation of the Constitutional Court Decision 

still requires another process with the formation of the new law or 

Juridicial Review.
34

 

 

C. Yogyakarta Special Region  

                                                           
31
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The establishment of Yogyakarta can not be separated from Giyanti 

Agreement on February 13
th

, 1755. Giyanti Agreement divided Mataram 

into two regions. Half part became the right of Surakarta Sultanate and the 

other belonged to Prince Mangkubumi. Prince Mangkubumi / Hamengku 

Buwono (HB) I immediately determined that the Mataram area was named 

Ngayogyakarta Hadiningrat and the Capital City of Ngayogyakarta 

Hadiningrat is Yogyakarta. This happened on March 13
th

, 1755.
35

 

DIY is an autonomous province level located in the southern part of 

Central Java Island, with the capital city of Yogyakarta. Yogyakarta is 

bordered by Central Java Province and Indian Ocean, with an area of 

3,185.80 km
2
 or about 0.15% of the land area of Indonesia. This region 

consists of one city and four districts, namely: 

1. Yogyakarta City  

2. Sleman Regency  

3. Bantul Regency  

4. Gunung Kidul Regency  

5. Kulon Progo Regency  

Yogyakarta is known as an area which is rich of cultural potential. 

Yogyakarta also known by various predicate, namely as a student city and 

tourism city is enough to describe the privileges of Yogyakarta. 

Yogyakarta has a long of history, even since before the independence of 

the Republic of Indonesia.  
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Before the independence of the Republic of Indonesia, Yogyakarta 

is an area that has its own government, namely Ngayogyakarta 

Hadiningrat Sultanate and Kadipaten Pakualaman. After the declaration of 

the independence of the Republic of Indonesia, Sri Sultan Hamengku 

Buwono IX and Sri Paku Alam VII declared to the President of the 

Republic of Indonesia that Yogyakarta became the part of the Republic of 

Indonesia, merged into a unity which declared as the Yogyakarta Special 

Region.
36

 

The enactment of Law No. 13 of 2012 on The Privilege of the DIY 

which was ratified on August 31
st
, 2012 is one of the forms made by the 

government for Yogyakarta to make Yogyakarta be recognized juridically. 

It needs a recognition to DIY that DIY is a special region and different 

from the other regions.
37

 

There are five pillars which is discussed on the Law of privileges 

of DIY:
38

  

a. The procedures for filling the position, duties, and the 

authorities of the Governor and the Vice Governor; 

b. Institutional Government of the Yogyakarta Special Region; 

c. Culture;  

d. Land; and  
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e. Spatial 

 

D. Succession of the Governor  

Succession in Indonesian Dictionary is defined as a replacement.
39

 

The Head of Region (the Governor, the Regent, and the Mayor) are 

known in different countries with different titles. In Federal State such as 

United States of America, the Governor is the Head of the State 

Government, in Indonesia the Governor is the Head of Local 

Government.
40

 Law No. 23 of 2014 on Local Government determines that 

the implementation of governance shall be carried out by the Regional 

Government. Governor held for 5 years and for 2 periods.
41

 In carrying 

out its duties, the Governor is assisted by the Vice Governor.
42

  

Considering the importance of the role of the Head of Region in 

implementing the mechanism of regional autonomy, Article 29 of Law 

No. 32 of 2004 on Local Government is also regulated on the dismissal 

of the Head of Region and/ or the Vice Head of Region.  

 

 

The Head of Region and Vice Head of Region is dismissal, because:  

1. Died; 
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2. Own request; 

3. Dismissed.
43

 

Yogyakarta does not recognize the mechanism of election in 

determining the Governor and the Vice Governor. It is because 

Yogyakarta applies a determination system which is a privilege from the 

Republic of Indonesia to Yogyakarta. In determining of the Governor and 

the Vice Governor, the DPRD of Yogyakarta is the only institution 

authorized in this matter, does not involve other institutions such as the 

Regional General Election Commission (KPUD/ Komisi Pemilihan 

Umum Daerah)
44

 

Determination system is one of the alternatives undertaken by the 

Republic of Indonesia for DIY due to the historical reason of Yogyakarta 

itself. The position of the Governor in Yogyakarta can be obtained only 

by the descendants of Hamengku Buwono and the Vice Governor can be 

obtained only by the descendants of Raden Paku Alam. This becomes the 

privilege of DIY.
45

 

 

The People of Yogyakarta assume that the privilege of Yogyakarta 

means the election of the Governor and the Vice Governor through 
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determination.
46

 The Governor is the Head of Local Government, called 

Province.
47

 The Vice Governor is responsible for the Governor.
48

 

Constitutionally, the determination system in the election of the 

Governor and the Vice Governor in Yogyakarta is not contradictory to 

the constitution as long as the determination gets the legitimacy of the 

society (the society wants it).
49

 

The inauguration of the Governor and Vice Governor shall be done 

by the President. If the President is unable to do the inauguration, then it 

shall be replaced by the Vice President, and if the Vice President is 

unable also, it shall be replaced by the Minister.
50
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