CHAPTER TWO
LITERATURE REVIEW

A. Terrorism Actor

Terrorism is hard to ignore. Almost every day television news shows,
newspapers, magazines, and websites run and re-run pictures of dramatic and
usually bloody acts of violence carried out by ferocious looking terrorists or
claimed by militant groups. Although there are many definitions and terms that
concern on terrorism act, there were not specific terminologies on terrorism.

Philip Jenkins argued that the offenders of terrorism acted with various
motivations or intentions. Terrorism action is different from conventional crimes
such as bank robberies. If someone enters a bank with a weapon and demands
money, then that is a robbery, pure and simple. In this case, it does not need to
know the names of the culprits or their motivations. But in case of terrorism,
investigators still seek the motive of the offenders. The motives will influence the
level of terrorism.!

M. Kalliopi K. Koufa,? the U.N. special reporter for the U.N. Commission
on Human Rights, has differentiated between five different types of terrorism:®

1. Individual or group terrorism
2. International state terrorism

3. State regime or government terror
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4. State sponsored or state supported terrorism; and
5. National liberation struggles for self-determination.

Defining the word of terrorism, the U.S Code mentions that:*«. . .
premeditated, politically motivated violence perpetrated against noncombatant
targets by sub national groups or clandestine agents, usually intended to influence
an audience . . .”

While, Richard and Curzon defined terrorism as the use or threat of action
designed to influence the government or to intimidate the public, made for the
purpose of advancing a political, religious or ideological cause, where that action
involves serious violence against a person, serious damage to property, endangers
a person’s life, other than that of the person committing the action, creates a
serious risk to the health or safety of the public or a section, or is designed
seriously to interfere with or serious disrupt an electronic system.> Curzon also
emphasizes that terrorist is a person who has committed an offence under the
Terrorism act.®

By most definitions, though, it can highlight that terrorism is a specific
action which involves political intention and therefore it needs to know the person

or group responsible.” Terrorist may argue that their basic need are insulted, so

* Title 22 of U.S Code, Section 2656f(d). The term of “non-combatant,” which is reffered to but
not defined in 22 USC. 2656f(d)(2), is interpreted to mean, in addition to civilians, military
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setting.
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that they act in self-defense against military power taking their lives, economic
power taking their livelihood, political power taking their freedom and cultural
power taking their identity away from them. Furthermore, terrorism is an action

taken when people assume that the state has violated their rights.®

International Covenant on Civil and Political Rights (ICCPR)

Human rights are the rights that inherent to all human beings, whatever
nationality, place of residence, sex, national or ethnic origin, color, religion,
language, or any other status. Human being are all equally entitled to our human
rights without discrimination. These rights are all interrelated, interdependent and
indivisible.® Generally, human rights are divided into three types: (1) civil and
Political rights; (2) economic and cultural rights; (3) people’s rights. The term of
‘human rights’ came into a wider use after World War 1l, replacing the earlier
phrase “natural rights”.'°

After the horrors of World War Il, a broad consensus emerged at the

worldwide level demanding that the individual human being be placed under the

protection of the international community.* The UN’s initial task after the War
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was to formulate a catalogue of human rights and freedoms to be incorporated in
international law.

Universal Declaration of Human Rights (hereafter UDHR), the first
international catalogue of human rights and fundamental freedoms, was adopted
by the UN General Assembly in Paris 1948.* Similarly, the UDHR inspired
several regional conventions as well like European Convention on Human Rights
(ECHR), which entered into force in 1953.

However, UDHR was eventually supplemented by two more detailed
covenants: the International Covenant on Civil and Political Rights (hereafter
ICCPR) and the International Covenant on Economic, Social and Cultural Rights
(hereafter ICESCR).*® These two instruments, which were adopted in 1966 and
came into force in 1976, are multilateral treaties that have been ratified by the
majority of UN member states, including Indonesia.'*

Although, these two covenants have different concept on human rights. As
mentioned in the articles 3 to 21 of the UDHR, the articles are concerned with the
recognition of the right of all peoples to the enjoyment and protection of their
‘civil and political rights’. Under Optional Protocol | to the International
Covenant on Civil and Political Rights parties may declare that they recognize the
competence of the Human Rights Committee (HRC) to receive communications

from individuals subject to their jurisdiction who claim to be victims of a
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violation by that party of any of the rights set out in the Covenant.® The
committee consists of 18 members chosen from the states parties to the Covenant.
ICCPR will be considered as the guiding treaty in establishing international
human rights law.®

Civil and political rights can be categorized in numerous ways. They may
be categorized as follows'” (1) rights of physical and spiritual autonomy,*® (2)
rights of fair treatment;*® and (3) rights to participate meaningfully in the political
process.?’ Furthermore, ICCPR ensures the protection of civil and political rights.
The Covenant includes two over-arching non-discrimination rights: Article 2
guarantees to all individuals, within a State party’s territory and subject to its
jurisdiction, that the rights enshrined in the ICCPR will be respected and ensured
without distinction of any kind such as race, color, sex, language, religion,
political or other opinion, national or social origin, property, birth or other status;
and article 3 guarantees the equal right of men and women to enjoy all the civil

and political rights contained in the Covenant.
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81t would include the rights to life and freedom from torture and other ill-treatment, freedom of
movement, and the rights to privasi. Spiritual autonomy is ensured by rights such as freedom of
religion, beliefe and thought.

9 Encompasses fairness in a narrow procedural sense, such as the rights to a fair trail, and in a
broader sense, such as a general rights of equal protection of the law and freedom from
discrimination.

0 Obviously encompasses the rights to vote and to stand for election, but also includes rights
which are essential to a healthy political process, such as the freedoms of assembly and
association. For example, freedom of expression can fall into all three catergories.
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The rights enshrined in the ICCPR include: the right to life (article 6);
freedom from torture (article 7); the right to liberty and security of person (article
9); the rights of detainees (article 10); the right to a fair trial (article 14); the right
to privacy (article 17); freedom of religion (article 18); freedom of expression
(article 19); the right to political participation (article 25); equality before the law
(article 26); and the protection of minorities (article 27). Moreover, if any of the
rights or freedoms recognized within the ICCPR are violated a person must have

access to an effective remedy (article 2(3) (a)).*

Convention against Torture and Other Cruel, Inhuman or Degrading

Treatment or Punishment (UNCAT)

The convention against torture is the most comprehensive international
treaty dealing with torture.?? The Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment (typically called Convention
against Torture or UNCAT) was adopted by the General Assembly of the United
Nations on 10 December 1984. The Convention entered into force on 26 June

1987 after it had been ratified by 20 States.”® Article 1 of the United Nations
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Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment is the internationally agreed legal definition of torture:

"Torture means any act by which severe pain or suffering, whether
physical or mental, is intentionally inflicted on a person for such purposes
as obtaining from him or a third person information or a confession,
punishing him for an act he or a third person has committed or is suspected
of having committed, or intimidating or coercing him or a third person, or
for any reason based on discrimination of any kind, when such pain or
suffering is inflicted by or at the instigation of or with the consent or
acquiescence of a public official or other person acting in an official
capacity. It does not include pain or suffering arising only from, inherent
in or incidental to lawful sanctions."

The Convention against Torture also obliges states parties to take effective
measures to combat torture. States undertake to train law enforcement, medical
personnel, and any other persons who may be involved in the custody,
interrogation or treatment of detained individuals, about the prohibition of torture
and ill-treatment. Interrogation rules and custody arrangements are to be kept
under review to aid in preventing any acts of torture and ill-treatment.?*

Nevertheless, in common with the other principle UN human rights
treaties and unlike all the other ‘terrorism’ treaties based on the ‘aut dedere aut

Jjudicare’ approach, the UNCAT establishes a monitoring body, the Committee

against Torture (CAT), to which States are required to submit reports on a
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periodic basis and which can consider individual and inter-state communications

provided that the relevant consents have been given.?
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