CHAPTER TWO

LITERATURE REVIEW

A. State Auxiliary Body
The political reform in Indonesia which happened in 1998 had
encouraged the change of Indonesian state structure, including the state
institutions and its authorities. After the reform era, many institutions and
commissions were formed.! The state institution is not only explicitly

mentioned in the 1945 Constitution but also has stipulated in the laws.?

The issuance of Law No. 20 of 2001 on the amendment of Law No.
31 of 1999 on Criminal Act of Corruption is an early indication of the
government’s commitment to answer public demands at that time. In the
development of the state structure, some institutions were previously

unknown established, for example state auxiliary body.

State auxiliary body is the tool of the realization of goals and desires
of the state (staatswill). Some state auxiliary bodies were established such
as Corruption Eradication Commission, General Election Commission,
National Commission of Human Rights, National Ombudsman Commission
and others. The growth of these auxiliary bodies are worldwide

phenomenon. In addition, these institutions were born because the

1Septi Nur Wijayanti and lwan Satriawan, 2009, Hukum Tata Negara, Yogyakarta, Fakultas Hukum
Universitas Muhammadiyah Yogyakarta, pp. 72-73

2Jimly Asshiddigie, 2006, Perkembangan dan Konsolidasi Lembaga Negara Pasca Refromasi,
Jakarta, Sekretariat Jenderal dan Kepaniteraan Mahkamah Konstitusi Republik Indonesia, p. 25



performance of the main institution has not worked effectively and it was
motivated by public pressure in order to realize the good governance

principles.

According to Sri Soemantri, the state institutions which was
mentioned in the 1945 Constitution can be divided into two, based on the
duty and authority of the institution. Firstly, the main state’s organs which
consist of Financial Audit Agency, the House of Representative, the
Regional of Representative Council, People of Representative Assembly,
the President, Supreme Court, Constitutional Court. Secondly, the state

auxiliary body is Judicial Commission.*

The existence of Judicial Commission in the 1945 Constitution is to
strengthen the judicial power.® in the Indonesian constitutional system.
Judicial Commission has authority to appoint and maintain the honour,
dignity and behavior of judges.® The authority of Judicial Commission does
not perform judicial power but its existence cannot be separated from the
judicial authorities. Jimly Asshiddigie states that the Judicial Commission

has equal structural position to the Supreme Court and the Constitutional
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Court. However, functionally, its role is auxiliary to the institution of

judicial power.

Based on the constitution, the establishment of state auxiliary body
can be divided into two, established by law (for example the Corruption
Eradication Commission) and established through the Presidential Decree

(for example National Ombudsman Commission).’

One of the most phenomenal state auxiliary bodies is the Corruption
Eradication Commission (known as KPK). KPK was formed to optimize the
eradication of corruption that has been going on. The existence of the
Corruption Eradication Commission began to receive a strong reaction,
especially from those who did not want its presence. The reaction arose
because the KPK is a state auxiliary body which has extra ordinary authority
in terms of eradication of corruption. This commission is known as an

institution with extra power or superbody.

Corruption

Power tends to corrupt and absolute power corrupt absolutely.® It
means that when the power is absolute, the power will corrupt absolutely.
So, power and corruption have strong relationship. Therefore, the

legislative, executive and judiciary are known as the one of state institutions
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which has power of being important to supervise each other in order to
prevent and eradicate corruption.®

The term corruption comes from the Latin word, corruption or
corruptus. From Latin, it has many European languages, like English,
namely corruption, corrupt; France, namely corruption; and the
Netherlands, namely corruptie, korruptie. From the Dutch the word went
into Indonesian, which is known as korupsi or corruption.°

Based on Law No. 31 of 1999 on The Criminal Act of Corruption,
corruption means that anyone who illegally commits an act to enrich oneself
or another person or a corporation, thereby creating losses to the state
finance or state economy.!

H.A. Brasz? defines that corruption as something related to the
abuse of power. Corruption is a tacit use of power to benefit oneself or
others, by misusing authority.™

According to Gunnar Myrdal,** corruption is to include not only all

forms of improper or selfish exercise of power and influence attached to a
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public office or the special position one occupies in the public life but also

the activity of the bribers.*®

So, based on the definition above, corruption is inappropriate action
which is related to the abuse of power, government activities or certain
action to enrich illegally. Centre for International Crime Prevention
(hereafter CICP)!¥ explains several actions which are categorized as
corruption namely bribery, embezzlement, fraud, extortion, abuse of
discretion, exploiting a conflict interest, insider trading, nepotism and illegal
commission.*’

According to Romli Atmasasmita,'® corruption is an extraordinary
crime because corruption is a violation of human rights (social and
economic rights). This is due to the nature of corruption that has been
systematic, ingrained and flagrant which resulted in financial losses.*®

Thus, if corruption occurs, the society who will get most impact of
the corruption itself because the state or government will be harmed, then
indirectly it also harms the society itself.2> The impact of continuous
corruption is not only harmful for the state and national economy but also

give life impact of the nation and the state.
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The criminal act of corruption is a violation of the social and
economic rights of the people, so the corruption is not only classified as the
ordinary crimes, but it is classified as extra ordinary crime. It means that
corruption needs an extra ordinary effort to combat.?!

So, the establishment of Corruption Eradicatioin Commission is one
of the effort from the government to combat the corruption. Corruption
Eradication Commission is one of the auxilliary body which has extra
ordinary power because the Corruption Eradicatioin Commission is an
independent institution in carrying out its authorities and duties
independently.??

C. Independence

The understanding of independence means a condition or position
where someone is not bound by any party. It means that its existence is
independent or does not carry out the interests of certain parties or
organizations.®

Regarding to a state institution, the Corruption Eradication
Commission is a state institution which carries out its duties and authorities
independently and free from any influence of power. Based on this
understanding, the Corruption Eradication Commission is an independent

state institution, whereas independence here means that the condition is free
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from dependence, control or restriction of the other parties.?* In other words,
independence means that the KPK shall be free from any influence that
could affect the tasks and authorities of the KPK including the
Commissioners individually, from any executive, legislative, judiciary and
any other entities connected to a corruption case or for any situation and
reason.

Furthermore, according to Funk and Seamon, independence is the
process of appointment of KPK Commissioners which is free from the
President's interference. In addition, Funk and Seamon state that the
characteristics of an independent state agency are: First, it is led by
collective leadership. Second, it shall not be controlled by the majority of
certain political party. Third, the commissioners have a fixed tenure by
means of tiered election (staggered terms), which means that they do not
end their term simultaneously. Fourth, the members can only be removed
from office based on what is mentioned by the regulation and not in the
manner decided by the President as the executive branches. It is one of the
way to ensure and mantain the independence of independent state agency.?®

D. Integrity

Integrity is a concept that refers to consistency among actions, values

and principles. In ethics, integrity is defined as the honesty and truth of

someone's actions. According to Pahala Nainggolan as the Deputy of
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Prevention of KPK, he said that the integrity assessment will be seen from
the way of public officials perform their duties in transparent, accountable
and free from corruption.?®

There are two kinds of integrity, the first is external integrity, it is on
transparency, accountability and free from the corruption. The second is
internal integrity, it is on the culture of integrity which consist of
organizational culture, anti-corruption system, and the integrity of work
such as human resource implementation, budget management as well as
leaders and senior staff.?’

The KPK has to be an institution which has high integrity to optimize
its authorities and duties in combating corruption. It also means that the
existence of KPK is very important and strategic as a trigger mechanism to
ensure the integrity for other institutions in eradicating corruption. It is
because KPK were born from the performance of main institution which had
not worked effectively and it was motivated by public pressure in order to
realize the good governance.?® So, KPK has to be an example for other
institutions, on how an institution can be consistent in eradicating the
corruption honestly and prove the truth. It will get more optimal law

enforcement officers in combating corruption.
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E. Corruption Eradication Commission
The independence of the KPK was stated explicitly by the legislator
in the Law No 30 of 2002 on Corruption Eradication Commission. Based
on Article 3 of Law No 30 of 2002 on Corruption Eradication Commission,
it is stated that KPK is to be a state agency that will perform its duties and

authorities independently and free from any influence.

In the development and changing demands of the constitutional
system, Indonesia needs to reform some constitutional matters in various
ways, including institutional reform. Therefore, government formed some
state auxiliary bodies as the body which assist the duties of government,

including enforcement of the law and improvement of court figure.

In order to implement the good governance, some additional bodies
were established to open more opportunities as an effort to apply the
principles of good governance. It is important to realize that the
establishment of the KPK arised from the assumption that corruption in
Indonesia is considered as an extra ordinary crime so state needs an extra

ordinary institution with extra ordinary powers to eradicate the corruption.?®

The idea of establishment of the KPK started due to the assumption
that corruption is difficult to eradicate.*® Thus, the police and clerk agencies

have lost trust from the society to eradicate the corruption. The police and
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clerk are assumed as institutions which is not effective in combating

corruption.3!

Therefore, the settlement of corruption cannot be carried out only by
using ordinary effort, but must be with extra ordinary effort through a new
institution.® In order to return public trust in law enforcement, the
government established the KPK as a new state institution that is expected

to return the image of law enforcement in Indonesia.

In other words, the purpose of the establishment of the commission is
to increase the effectiveness of corruption eradication. The establishment of
the KPK is the response of the police and clerk which is not effective yet to
combat the corruption. The KPK also is expected to be able to encourage
the implementation of good governance. It means that the existence of the
KPK is important but the KPK needs to coordinate with other institutions

which has authorities related to the corruption eradication.®

Moreover, the KPK has big authority in carrying out its duties. The
KPK is tasked to coordinate with other actors which have authority to
eradicate the corruption, conducting investigations, indictments and
prosecutions against criminal acts of corruption, preventing criminal acts of

corruption and monitoring the government.3
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Furthermore, based on the Article 11 of Law No 30 of 2002 on
Corruption Eradication Commission, the authority of the KPK in
investigation and prosecution can be conducted in certain corruption case
which has some criterias, the first is the case should involve law enforcer,
state officer, and other people who are related to corruption case committed
by law enforcers or state officers. The second is the case that receives big
attention from the society. The third is the case where the state loses at least

IDR 1,000,000,000.00 (one billion rupiahs).®®
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